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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA
UNITED STATES OF AMERICA, ) F
1 S LEDp
Plaintif, ) UL g /)
2
) | / 1998 /
VS, ) No. 93-CR-88-B - ﬁh;’; Lombarg;
\ ) (No. 98-CV-70-B) S DisTricT o518tk
DWAYNE BUFORD REED, )
)
Defendant. )
JUDGMENT

This matter came before the Court upon Defendant's motion to vacate set aside or correct

sentence pursuant to 28 U.S.C. § 2255. The Court duly considered the issues and rendered a

decision herein. -
IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that judgment is

hereby entered for Plaintiff and against Defendant.

e '
SO ORDERED THIS 3> day of N, o 1998,

THOMAS T BREIT Gemor Tudge
UNITED STATES DISTRICT COURT
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,

Plaintiff, PRIl Lombard:
/bt g
No. 93-CR-88-B |

(No. 98-CV-70-B)

V8.

DWAYNE BUFORD REED,

Defendant,

ORDER

Béfore the Court is the Defendant Dwayne Buford Reed’s motion to vacate, set aside, or
correct sentence pursuant to 28 U.S.C. § 2255 (Docker #96) together with his accompanying
memorandum (#97). The Plaintiff Unifed States of America has filed its response brief (#104), to
which Defendant has filed his reply (#1 05). After careful review of the motion papefs and the record,
the Court concludes that Defendant’s motion pursuant to § 22L55 is time-barred and should be
dismissed. |

BACKGROUND

This case arose out of an attempted armed robbery of the McDﬁnnéll-Déugllas I;ecierai Credit
Union in Tulsa, Oklahoma on May 13, 1993, Two men, wearing hoods over their heads, entered the
credit union; one of the men was armed and fired a handgun at the security guard. The bullet hit the
guard’s desk, and the security guard returned ﬁre,.wounding one man in the chest and the other man

in the buttocks. The men fled the scene in a stolen car. The police later recovered the car and

bloodstained clothing, which was tied to Defendant and co-defendant Demareo Lamont Davis

/0F




throﬁgh DNA testing. Defendaﬁt and co.-defendant Davis were convicted by a jﬁry of: conspiracy
to commit armed robbery of a éredit ﬁnion, in violation of 18 U.S.C. §.§ 3.7 1,21 .1 3(a) and {d) (count
one); entering a federally insured credit union with the intent to commit armed robbery, and aiding
and abetting in this offense, in violation of 18 U.S.C. §§ 2 and 2113(a) and (d) (count two); and use
or carrying of a firearm during the commission of a crime of violence, and aiding and abetting in this
offense, in viclation of 18 17.8.C. §§ 2 and 924(c)(1) (count three).

Defendant was sentenced to 48 months on each of counts one and two, to run concurrently,
and 60 months on count three, to run consecutively, for a total of 108 months, to be followed by five
years of supe!"vi sed release. Restitution in the amount of $1,097 was also imposed jointly and
severally with co-defendant’s simmlar obligation.

Defendant appealed, raising nine grounds of error including the admission of DNA evidence,

the exclusion of an alibi witness, and the denial of Defendant’s motion to suppress certain evidence.

The Court of Appeals for the Tenth Circuit affirmed Defendant’s conviction on November 15, 1994.

United States v. Davis, 40 F.3d 1069 (10* Cir. 1994). The United States Supreme Court denied

Defendant’s petition for writ of certiorari on March 20, 1993,
On January 26, 1998, Defendant proceeding pro se filed this § 2255 motion raising two
issues: (1) sufficiency of the evidence to support his conviction under § 924(c)(1) under-an aiding and

abetting and conspiracy fheory; and (2) the jury instructions were erroneous in light of the Supreme

Court’s decision in Bailey v. United States, 516 U.S. 137 (1995) (#96 at 4-5). The governrhent
responded that the motion was untimely because it was filed outside the one-year time Iimitation
established by § 2255, as amended by the Antiterrorism and Effective Death Penalty Act of 1996 (the

“AEDPA”). Defendant replied that the one year time limitation should not run from the date his




conviction became final, but from the later of the dates on which the Supreme Court decided Bailey
and Muscarello v. United States, 118 S.Ct. 1911 (1993), both cases having té a¢ with the cieﬁnitions
of “use” and “carrying” of firearms under § 924(c)(1).
ANALYSIS

The government has raised the issue that Defendant’s 'ﬁotion'is time-b'arred because it was
not filed until January 26, 1998, some nine months after the statute of limitations had elapsed. Prior
to the enactment of the AEDPA on April 24, 1996, § 2255 contained no statute of limitations. The
AEDPA amended 28 1J.8.C. § 2255 by adding a time-limit provision. Specifically, 28 U.8.C. § 2255
now provides:

A t-year period of limitation shall apply to a motion under this section. The limitation
period shall run from the latest of--

(1) the date on which the judgment of conviction becomes final;

{2) the date on which the impediment to making a motion created by
governmental action in violation of the Constitution or laws of the United
States is removed, if the movant was prevented from making a motion by such
governmental action, '

(3)  the date on which the right asse'rted_ was initially recognized by the Supreme
Court, if that right has been newly recognized by the Supreme Court and
made retroactively applicable to cases on collateral review, or

(4)  thedate or which the fact supporting the claim or claims presented could have
been discovered through the exercise of due diligence.

In United States v, Simmonds, 111 F.3d 737, 746 (10® Cir. 1997), the Tenth Circuit held that

“prisoners whose convictions became final on or before April 24, 1996 must file their § 2255 motions

before April 24, 1997.” In so doing the Tenth Circuit allowed these prisoners a grace period of one

year after the AEDPA’s enactment within which to file their § 2255 motions.




Defendant’s conviction and sentence were affirmed on appeal on November 15, 1994, and

certiorari was denied on March 20, 1995, Thereiore, Defendant’s conviction became final on March

20, 1995. See Griffeth v. Kentucky, 479 U.S. 314, 321 n. 6 (1987). Pursuant to Simmonds
Defendant had until April 23, 1997 .to file his motion under the limitations period set forth in §
2255(1). However, Defendant’s § 2255 motion was not filed with the Court until January 26, 1998.
The certificate of mailing indicates that Defendant mailed the § 2255 motion on Janvary 20, 1998
(#96 at 7). Thus, Defendant’s motion is clearly untimely if the statute of limitations is measured from
the date his conviction became final.

The only evidence indicating that Defendant may have intended to file his § 2255 motion
earlier is a letter from Defendant dated September 17, 1997 .zmd received by the Clerk of the Court
on September 22, 1997 (#95). In this letter Defendant advises of a change of address and also states:

1 have filed a motion pursuant to 28 U.S.C. 2255 in this court, As of
the date of this correspondence I have not received any information
from the court as to the status of this motion. Thus, I ask this court
to forward to me (at the above address). Any and all info regarding
the disposition of cause action #93-CR-88-02B.

A thorough search of the record reveals no earlier § 2255 motion filed or sent to the Court
by Defendant. Indeed, in his reply to the government’s response raising the statute of limitations,
Defendant does not claim that he filed the instant § 2255 motion or any other § 2255 motion before

~ April 24, 1997. Accordingly, the Court finds that Defendant’s § 2255 motion filed January 26,1998
is outside the onf;-year statute of limitations if measured from the date his convictibn became final.

Defendant argues that his § 2255 motion is not time-barred for two reasons. First, Defendant

asserts that the limitations period is properly measured from “the date on which the right asserted was

initially recognized by the Supreme Court, if that right has been newly recognized by the Supreme
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Court and made retroactively applicable to ¢assé Bh collateral review.” 28 U.S.C. § 2255(3).

 Defendant claims he is asserting rights recognized in the Bailey and Muscarello decisions interpreting

the “use or carry” prongs of § 924(c)(1); thus, he argues, the limitations period should be measured

from June 8, 1998, when Muscarello was decided. Second, Defendant contends that under Rule 9,

Rules Governing 2255 Proceedings, his motion is not a “delayed motion” because the government

has not alleged it 1s prejudiced in its ability to respond.

Defendant’s second argument may be dispatched quickly. Rule 9(a) has historically provided
a laches defense which the government may assert with respect to certain delayed post-conviction
motions. This defense is entirely separate from the oﬁe—year limitations peﬁod enacted as part of the
AEDPA in 1996. While the laches defense under Rule 9(a) requires thé government to establish

prejudice, no such showing is required to enforce the statute of limitations now contained in § 2255.

Accordingly, Defendant’s reliance on Rule 9(a) is misplaced.

Defendant’s first argument — that the statute of limitati-(svﬁs should be measured under §
2255(3) — requires that the right he asserts in his § 2255 motion be newly recognized by the
Supreme Court and made retroactively applicable to cases on collatéral review no later than January
27, 1997, one year prior to the filing of his § 2255 motion. In Bailey, the Supreme Court narrowly
mterpreted "use” of a firearm for purposes of § 924(c) asrequiring evidencethat a defendant “actively
employed,” rather than merely possessed, the firearm. This decision arguably recognized a new right
for purposes of calculating the 1inﬁtatioﬁs period of § 2255(3); however, because Bailey was decided
on December 6, 1995, the limitatio.ns period for motions raising Bailey claims expired under §
2255(3) on December 5, 1996, long before Defendant filed his § 2255 motion. Even measuring the

limitations period from August 20, 1996, the date of the Tenth Circuit decision holding that Bailey
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applies retroactively, United States v. Barnhardt, 93 ¥.3d 706, 708 (10th Cir. 1996), does not render

tir.néljlr. Defendant’s motion ﬁ.le,d' m J anuary, 1998,

Defendant, however, makes the additional argument that the limitations period should run
from the date of the Supreme Court’s June 8, 1998 Muscarelio decision. In that case, the Court
addressed the question of whether § 924(c)(1)’s phrase “carries a firearm” is limited to the carrying
of firearms on the person. The Court decided it was not so limited, but that it also applies to a person
who “knowingly possesses and conveys firearms in a vehicle, including in the locked glove
compartment or trunk of a car, which the person accompanies.” Muscarello, 118 §.Ct. 1911, 1913-
14 Defendant argues that this decision, by finzlly defining the “carry element,” imtially recognized
his right not to be convicted of carrying a firearm during and in relation to a crime of violence (#105
at 3). Defendant’s argument is undercut by the fact that he filed his § 2255 motion over four months
before Muscarello was decided; thus, the Muscar'_elio decision could have had no bearing on
Defendant’s assertion of rights in ﬁis motion, In any event, however, contrary to Defendant’s
argument this decision did not recognize any new right of criminal defendants, but merely upheld the
broad reading of the “carries” prong which had been unanimously adopted by the Federal Circut
Courts of Appeals. Seeid. at 1916.  Accordingly, notwithstanding Defendant’s creative attempts
to avoid the application of the statute of limitations, the Court conctudes that the limitations period
is properly determined under § 225 S'(l) to have expired no later than April 24, 1997,

Therefore, because Defendant’s § 2255 motion was not filed before the expiration of the
statute of limitations, Defendant’s motion must be dismissed as untimely pursuant to the authority

of § 2255, as amended by the AEDPA.




ACCORDINGLY, IT IS HERERY ORDERED that Defendant's motion to vacate, set
aside, or correct sentence pursuant to 28 U.8.C. § 2255 (docket #96) is dismissed with prejudice

as time-barred.

SO ORDERED THIS %, day of Q,, %/ , 1998,

%ﬁ:{m G

THOMAS R. BRETT e
UNITED STATES DISTRICT JUDGE




IN THE UNITED §TATES DISTRICT COURT FILED
FOR THE NORTHERN DISTRICT OF OKLAHOMA

JUL 291998
UNITED STATES OF AMERICA, )
) T BT asuaT
Plaintiff ) ¥ TR &
)
vs ) No 89-CR-72-B
) (97-CV-416-B)
BILLY GENE HARRIS,
; ENTERED ON DOCKET
Defendant. s f
: oate __ -3/~ FF
JUDGMENT

'I;his matter came before the Court upon Defendant's motioﬁ to vacate set aside or correct
sentence pursuant to 28 U.8.C. § 2255, The Court duly considered the issues and rendered a decision
herein.

IT IS TH.EREFORE ORDERED ADJ'UDGED AND DECREED that judgment is hereby

entered for Plamtsz and agamst Defenda.nt

SO ORDERED THIS 7% day of Qs , 1998.

U

AIOMAS R. BRETT, Senior Judge
UNITED STATES DISTRICT COURT
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FOR THE NORTHERN DISTRICT OF OKLAHOMA T | L E D
UNITED STATES OF AMERICA, ) JUL 291998
)
Plaintiff, ; ehi Lomberdh LS
Vvs. ) No. 89-CR-72-B
) (97-CV-416-B)
BILLY GENE HARRIS, )
)
Defendant. )

ORDER
Before the Court is the pro se Defendant Billy Gene Harris’s amended motion to vacate, set
aside, or correct sentence pursuant to 28 U.S.C. § 2255 (Docket ##184 and 185). The government
has filed its response (#191), to which Defendant filed a rebuttal (#194). Thereafte.r the government
filed a reply to Defendant’s rebuttal (#195) and Defendant filed a second rebuttal to the
- government’s reply (#196) | | ..
Defendant next filed a "Motion for Summary Judgment and for Hearings on the Factual
Issues in Dispute" (#197) asserting that the government failed to deny some issues of the § 2255
motion; thus, Defendant argues, pursuant to Rule 8(d) of the Federal Rules of Civil Procedure, “that
- which the government has not denied, and has not proven becomes factual” which requires the entry ‘
of summary judgment in Defendant’s favor. Defendant also attaches to the motion for summary
judgment a “Motion Requesting that the Court Expand the Record” to “include all exhibits,
affidavits, and case law submitted by p(;titioner in the Motion under 28 U.S.C. § 2255.”
After reviewing the entire record in this case, the Court has determined that an evidentiary
hearing is not necessary and that the amended motion pursuant to §2255 lacks merit and should be
denied. Defendant’s motions for summary judgement and for hearings on the factual issues in

dispute should also-be denied, and his motion to expand the record should be denied as moot.



o | | ~ BACKEROUND
IR On Deeémber 1, 1989, Defenddnt was conwcted oftwocounts .o.f ﬁrstdegree murder for tirlé
deaths of Joseph Edward Buck Cheshevﬁalla and Gloria Maude Cheshewalla, in violation of 18 U.S.C.
8§ 1111, 2, and 1153, The Cheshéwalla_s .were members of the Osage Indian tribe, and were
nurdered at their Osage County residen;:e, alleged in the indictment to be “an Osage Indian allotment,
the Indian title to which had not been extinguished.” (#i ). Indicted with Defendant was co-defendant
Eugene Mervin Sides, who was also convicted of the murder charges after a separate trial. On
January 20, 1990, Defendant was sentenced pursuant to the Federal Sentencing Guidelines to
concurrent terms of life imprisonment without the possibility of parole. Restitutién in the amount of
$11,190 was also imposed.
On appeal, Defendant argued that:
g"\ L 1. He '\zyas”imp_rop_eriy pr:o'sée.:_cuted under IS USC § 1853; |
2. | The Court erred by failing to .sﬁp;.)ress four statements of confessidﬁ tﬁat Harris
argued he made involuntarily;
3. The Court erred by improperly imposing a restitution order without considering his
financial resources or earning ability; and
4, The prosecutor made improper and prejudiciél remarks during closing argument
which deprived him of a fair trial.
The Court of Appeals for the Tenth Circuit {the “Tenth Circuit”) remanded for
reconsideration of thé restitution order, but affirmed Defendant’s conviction and sentence in all other
respects. United States v. Harris, No. 90-5028, 1992 WL 33210 (10® Cir. Feb. 21), cert. denied, 504

U.S. 962 (1992). This Court reconsidered its ruling in accordance with the Tenth Circuit’s



instructions and reimposed the restitution order, which the Tenth Circuit affirmed. United States v.

Harris, 7 F.3d 1537 (10" Cir-1993).

Defendant later moved to obtain a free transcript to assist him in preparing a motion pursuant

to § 2255, This Court denied that motion and the Tenth Circuit affirmed. United States v. Harris,

No. 94-5029, 1995 WL 394151 (10" Cir. July 5, 1995). Defendant then filed a motion pursuant to
Fed. R. Crim. P. 41(e) for the return of property seized from his residcncc pursuant. to a search
warrant. This Court found that the property in question had been stolen from the murder victims, and

denied Defendant’s motion. The Tenth Circuit affirmed. United States v. Harris, No. 96-5067, 1996

WL 494416 (10" Cir. Aug. 27, 1996).
Defendant filed the instant motion pursuant to § 2255 on Apnil 28, 1997, listing the following
grounds for relief and elaborating on them in the accompanying memorandum:
oL Cr_imipgi statute is not app{igablg to crimg charged.
Does 18 U.S.C. § 1111 authorize the United States Government to prosecute acts not
taking place within the territorial jurisdiction of the United States?
2. Statute is not applicable to Petitioner.
Does 18 U.S.C. § 1153 apply to any act not committed by Any Indian?
3. Not reservation land.
Was the land on any Indian Reservation?
4, No Constitutional Jurisdiction.
Did the land in question fall under any constitutional jurisdiction of the United States?

5. No jurisdiction in Court.

What is the jurisdiction of the United States District Court?



10,

11

12.

13.

Beyond legislative powers of Congress.

Does the legislative povers of Congress reach the instant Crirsinal action?
Allotment land.

Is the land in question allotment land and if so does this bring 1t within territorial
Jurisdiction of the Federal Government.

Search and seizures were illegal.

Was the search of petitioners hqmé and seizures of items ﬁot_qn the search illcgal, and
does that illegal search in return forbid the use of any evidence which was the fruits
that search produced?

There was no probable cause. |

There was no probable cause to search and/or arrest in the petitioners case.

_ _Defe_ct_ive indictment,

Indictment was defective.

Arrest and detention was under color of Federal law.

Was petitioner in Federal Custody at the time of his arrest by Sheriff acting in
colussion [sic] with federal authorities in the investigation of what was termed a
federal crime, by the request of federal officers.

Ineffective trial counsel,

- Ineffective assistance of counsel at trial.

Ineffective appeal Counsel.

Ineffective counsel on appeal.



The government responded that Defendant’s claims relating to a lack of subject matter

jurisdiction were addressed and decided against Defendant on appeal. The government raised the

defense of procedural bar as to Defendant’s claims concerning the legality of the search warrant and
his arrest and the admissibility of the resﬁlting evidence, including his confessions. .Furthef, the
government contended that Defendant’s claims of ineffective assistance of trial and appéllate counsel
were conclusory sfatements insufﬁcient té justify relief.

In his rebuttal, Defendant again claimed that the government failed to prove that the murder
ocburred on Indian Country. Additional érgume’nts were propounded by the government in a reply
to Defendant’s rebuttal, to which Defendant countered in a second rebuttal brief.

ANALYSIS
A, Defendant’s motions for summa:ry judgment and to expand the record are denied.

The Court first addresses Defendaptfs_mqtion for summary j_udgment, in which he contends
that the government failed to deny certain issues in his § 2255 motion or denied them so
disingeneously as to amount to no denial at all. Therefore, Defendant asserts, “[pJursuant to Rule
8(d) of the Federal Rules of Civel [sic] Procedure, that which the government has not denied, and
has not proven becomes factual.” (#197 at 1). The Court’s review of the government's response, |
however, indicates that the government fully addressed all of Defendant’s issues and arguments,
Further, the Court concludes that Rule 8(d) applies to factual averments in civil pleadings, not legal
argument. See United States v. Krueger, No. 97-6262, 1998 WL 161070, at *2 (10th Cir. April 1,
1998). Thus, the Court finds this motion to be without merit.

Defendant’s “Motion Requesting that the Court Expand the Record” is moot because the

attachments submitted by Defendant with his § 2255 motion are already part of the official record.

.5.
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B.  Defendant’s Claims 1-7 challenging subject matter jurisdiction are barred as already
' ' adjudlcated by the Tenth Circuit or are without merit,

Defendant’s first seven claims aII attack the Court’s subject matter jurisdiction over this
criminal case. The government correctly points out that this issue was decided on appeal. There,
Defendant contended that the evidence was insufficient fo provea violatiﬁn of 18 U.S.C. §1153,as
charged by the indictment. Section 1153, together with 18 U.S.C. § 1111, confers federal
jurisdiction over the offense of murder committed by an Indian. Defendant ﬁnquestionably isanon-
Indian, while the victims were Indians. The Tenth Circuit therefore found that Defendant should
have been charped under 18 U.S.C. § 1152, which makes the murder of an Indian by a non-Indian

in “Indian country” an offense within the exclusive jurisdiction of the United States. Harris, 1992

WL 33210 at *3 (citing United States v. John, 587 F.2d 683, 686 (5* Cir. 1979)).

However, the Tenth Clrcu1t concluded that the Jurlsdlctlonal error in the 1nd1ctment was

' harmless beyond areasonable doubt The Court cited decisions from thc Ninth Circuit whichheld

that similar errors were harmiess, and noted that:

Similarly, here, Harris was fully apprised of the murder charge
against him, and of the alleged facts upon which federal jurisdiction
was conferred. The indictment charged that the victims were each
Osage Indians, and that the murders had been committed on an Osage
Indian allotment. The government established at trial that the alleged
murders occurred within Indian country as required under § 1152, R.

Vol. VI at 4-5.
1d. Defendant’s second enumerated argument in the § 2255 motion, that 18 U.S.C. § 1153
is not applicable to a non-Indian, is specifically encompassed by the Tenth Circuit’s holding that the

correct jurisdictional statute is § 1152, rather than § 1153, but that this charging error was harmless.

Absent an intervening change in law, a defendant may not raise in a § 2255 motion issues that have



already been adjudxcated on chrect appeal United States v. Cox &3 F 3d 336,342 (10th Cir. 1996) _

United States v. Wamer 23 F3d 287 291 (lOth Cll‘ 1994) Accordmg Y, Defendant is barred from

now relitigating this issue.

Defendant raises additional jurisdictional challenges to his conviction, specifically protesting
the constitutionality of § 1152 (claims 1, 4-6) and the determination that the murder site was within
Indian Country so as to bring the ¢rime under federal jurisdiction (claims 3, 7). For the reasons
discussed below, these arguments are not persuasive.

Congress’ ability to assert federal jurisdiction over certain crimes committed by or against
Indians is grounded in the United States Constitution. U S, CONST. art. I, § 8, ¢ls. 1, 3 ("The
Congress shall have Power ... To regulate Commerce ... with the Indian Tribes ..."). The

constitutionality of § 1152 is long-settled and need not be re-examined based on Defendant’s

~ arguments in claims 4-6 that Congress or this Court had no jurisdiction over this crime. See _

generally, Donnelly v. United States, 228 U.S. 243 (1913) (affirming the federal conviction of a

non-Indian for the murder of an Indian, pursuant to a predecessor to 18 U.S.C.§ 1152) (cited by

United States v. Wanoskia, 800 F.2d 235, 239 (10™ Cir. 1996) (involving a proceeding under §

1153).

Defendant’s claims 3 and 7 challenge the determination that the murder occurred in “Indian
Country,” as required by § 1152. "Indian Country" is a term of art, and includes “(a) all land within
the limits of any reservation under the jurisdiction of the United States government ..., (b) all
dependent Indian communities within the borders of the United Sfafes ..., and (c) all Indian
allotments, the Indian titles to which have not been extinguished, including all rights-of-way running

through the same." 18 U.S.C. § 1151. This last category includes lands held in trust by the federal



f“wcrnment for an Indlan aIIottee Umtcd States V. Pehcan 232 U.8. 442 (1914) In addltlon the
Supreme Court has held that Indian Country as deﬁned in§ 1151 (c) also encompasses a restrlcted
allotment, in which fee title is held by an Indian allottee but the allottee cannot alienate the property
without approval of the Secretary of the Intcriqf. United States v. Ramseyv, 271 U.S. 467 (1926).
The Supreme Court recently reaffirmed that "Indian allotments, whether restricted or held in trust

by the United States," are Indian country. Oklahoma Tax Commissi_on v. Sac and Fox Nation, 508

U.S. 114, 123 (1993).
Faced with arguments similar to those made by Defendant, the Tenth Circuit has affirmed
the continuing validity of Ramsey and rejected fhg: assertion that federal jurisdiction under § 1153

over crimes committed on a restricted allotment must be limited to recently allotted property which

is still held by the originaf “uncivilized” allottee. United States v. Burnett, 777 F.2d 593, 595 (1@
fh\ ir. 1985) (murder victiin, amember of the Ose}g;:. tribe, had inherited the allotment from his father).
In Burnett, the Tenth Circuit ¢xplicit1y disagreed with the defendant’s assertion that Ramsey’s
holding was obsolete due to reduced federal supervisory control over the tribe and federally
legislated changes in the pature of the restzictidns on Osage property interests. Id. at 596. See also,
United States v. Sands, 968 F.2d 1058, 1062 (10™ Cir. 1992).
At Defendant’s trial, the government introduced the testimony of Royal Edward Thomnton,
a realty officer with the federal Bureau of Indian Affairs (“BIA™) in Osage County. Thornton
testified that Maude Cheshewalla had been deeded the residence and adjoining 320 acres by her
father, and this property was restricted and could not be alienated by Mrs. Cheshewalla without
approval of the Secretary of the Interior. (Tr. of Jury Trial at 4). Thornton testified that the property

was an original Indian allotment still in the family’s chain of title. (Tr. of Jury Trial at 5). Defense
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counsel did not cross-examine Thornton or othe_rwisc_ challenge the property’s status as Indian
Country.

As noted above, on appeal the Tenth Circuit concluded that “[t]he government established

at trial that the alleged murders occurred within Indian country as required under § 1152.” Harris,
1692 WL 33210 at *3. Defendant now seeks to challenge this finding by attaching to his rebuttal
brief several documents: a copy of the holographic will of Gloria Maude Cheshewalla, leaving her
property to her husband and son; a coﬁy of the final decree approving the distribution of her estate
which mentions in the heading that Mrs. Cheshewalla is an “unallotted Osage™; a statement from the
Osage County Treasurer that 1995 taxes on property owned by Joseph Cheshewalla, the murder
victims’ son, were paid on 1-26-96 by the Osage Indian Agency; and a tax receipt to that effect.
(#194),

o . The government fespond_cd vnth an affidavit from BIA realty officer Thornton showing the
chain of title to the property from the Qriginal allotment in 1909 through the restricted deed to Mrs.
Cheshewalla from her father. (#1 95). The government also included a copy of the deed in Mrs.
Cheshewalla’s name which contains the plain restriction that the property can not be alienated or
encumbered without the approval of the Secretary of the Interior. (#195).

The Court is not persuaded by Defendant’s arguments that the land in quéstion is nio longer

allotted land or Indian Country. Defendant does not dispute that, at the time of the victims’ deaths,

Mrs, Cheshewalla’s ownership of the site was restricted by the prohibition against alienation without

the approval of the Secretary of the Interior. Pursuant to the authority of Ramsey, Burnett, and

Sands, such a restricted allotment constitutes Indian Country sufficient to confer jurisdiction for

purposes of § 1152. Defendant’s claim that state taxes were paid on the property for 1995 by the



Agency for Indian Affairs is not relevant t6 the §iam§ of the property at the nme of the murders—

1989_nor in any event does the taxablhty of property seem a dlSpOSIthB factor n detemumng its

status for purposes of § 1152. Accordingly, the Court concludes that Defendant has failed to
establish that the murders did not take place within Indian Country or that federal jurisdiction over
the crime was lacking.
C. | Claims 8-11, challenging valitiity of the search and arrest, are procedurally barfed.
Defendant claims that the search warrant and his subsequent arrest were illegal because they
were based on information provided by an unreliable informant; therefore, the four confessions he
made while in custody should have been suppressed. Defendant further claims that the county
sheriff who conducted the search was acting under color of federal law and did not follow the “knock

and announce” requirement of 18 U.S.C. § 3109. Defendant further alleges that he was not taken

- before a federal magistrate within 72 hour_s as required by the Federal Rules of Criminal Procedure.

The government asserts that these claims are procedurally barred as they were not raised on appeal.
It is well settled that "[s]ection 2255 motions are not available to test the legality of matters

which should have been raised on direct appeal.” United States v. Warner, 23 F.3d 287, 291 (10th

Cir. 1994) (citation omitted). Consequently, a defendant may not assert issues which were notraised
in his direct appeal unless he establishes cause for his default and prejudice resulting therefrom, or
can show that 2 fundamental miscarriage of justice will occur if his claims are not addressed.

United States v. Cook, 45 F.3d 388, 392 (10th Cir.1995). The procedural default rules developed

in the context of habeas corpus cases apply with eéqual force in § 2255 cases. United States v, Frady,

- 456 U.S. 152, 166-69 n. 15 (1982).



The "cause" standard requires a defendant 16 show that $ome objective factor external to the

defense impeded his ability to raise an issue on direct appeal. See Murray v. Carrier, 477 U.S. 478,

488 (1986). Examples o.f such extemal factors include the discovery of new evidence or a change
in the law. Id. Ineffective assistance of counsel is another example of an external factor that may
constitute "cause" excusing a proéedural default. Cook, 45 F.3d at 392. As for prejudice, a
defendant must show "‘actual prejudicé’ resulting fforﬁ the eﬁors of which he complains." Frady,
456 U.S. at 168 (1982). The “fundamental miscarriage of justice” exception requires a petitioner to
demonstrate that he is "actually innocent" of the crime of which he was convicted. McCleskey v.
Zant, 499 U.S. 467, 494 (1991).

Because Defendant’.s claims rélating to the legality of the search and his arrest, the
enforcement of the search warrant, and the timeliness of his arraignment were not raised on appeal,
he is procedurally barred from now raising them unless he shows I'fcause and prejudice” or that a
fundamental miscarriage of justice will occur if his claims are not addressed. Defendant claims

generally that his failure to raise these issues on direct appeal resulted from ineffective assistance

of Coﬁnscl. (#196 at .6). Théreforé, the Court examines whether Defendant’s allegations of

ineffective assistance of counsel constitute "cause” sufficient to overcome the procedural bar as to
his Fourth Amendment claims.

To establish ineffective assistance of counsel a defendant must show that his counsel's

performance was deficient and that "t_h_e deficient performance was prejudicial. Strickland v.

Waghinpton, 466 U.S. 668, 687 (1984). Although the Strickland test was formulated in the context
of evaluating a claim of ineffective assistance of trial counsel, the same test is applied in assessing

the ineffectiveness of appellate counsel. Cook, 45 F.3d at 392.

.11.




Because the procedural bar is unposed due fo Defendant s faxlure to raise hls clalms on dlrect

| appeal the Court must examine the rnents of the issues omltted upon appeal Id If the omitted

issues are without merit, counsel's feilure to raise them d‘oes‘ not amount to constitutionally
ineffective assistance of counsel. Id. at 393,

Prior to trial, defense counsel iﬁ_oved to euppress physical evidence obtained by state police
officers from Defendant’s residence, based on a lack of probable cause or valid consent to search.
(#59). The defense also moved to suppress Defendant’s incriminating statements teken by stafe
police officers. (#70). The Court held a hearing on these motions, at which evidence was received
including the testimony of Defendant and others. The evidence showed that state police officer
Williams obtained a search warrant for Defendant’s home based in part on information provided by

co-defendant Sides. Prior to serving the search warrant, Defendant’s wife consented to a search of

- - theresidence. Following his arrest, Defendant also signed consents to search. The Court concluded

that the search of Defendant’s residence was consensual, at least up to the point that the team of
officers with the search warrant arrived, and that the searches were valid. The Court also held that

the four confessions given by Defendant overa three-day period were voluntary and admissible. (Tr.

of Hr’g on Mot. To Suppress, Nov. 13, 1989 at 23).

On appeal, new appointed counsel focused on the admissibility of the confessions. Aftera
lengthy discussion of the factors considered in assessing the voluntariness of a confession as applied
to the facts of this case, the Tenth Circuit agreed with this Court that the statements were freely and

voluntarily given. Harris, 1992 WL 32210 at *4-7.

Reviewing Defendant’s allegations concerning the legality of the search and seizure in light

of the record in this case, the Court concludes that this issue is without metit. Thus, counsel did not




etr in faili_r;g to raise _thi_s issue on appqa_l_,__ and .Defgndanf has fai_lec_l_ to_show cause sufficient to
overc;::&e the procedlifal bar | | ” | | |

Similarly, Defendant’s assertion that the police executing the search warrant were required
to “knock and announce” and failed to do so is not supported by the evidence produced at the
suppression hearing. Also, the timeliness of Defendant’s a_rraignmcnt was not raised before trial,
and Defendant has shown no cause sufﬁcient to overcome the procedural bar with respect to this
claim. Defendant’s claim that the indictment was illegal because it was based upon illegally
obtained evidence is groundless in view of the Court’s finding that the seizure was valid. Further,

any technical or procedural violation affecting the grand jury’s finding of probable cause is harmless

error after a trial jury has found Defendant guilty as charged beyond a reasonable doubt. United

States v. Mechanik, 475 U.S. 66, 942 {1986). Therefore, Defendant’s claim of illegal indictment is

~without merit. Appellate counsel did not err in failing to raise these issues on appeal, and Defendant

has fajled to show cause sufficient to overcome the procedural bar.
The only other avenue by Whﬁh Defendant can have these claims reviewed is by showing
thata "fundamental miscarriage of justicé" will result if the procedural bar is invoked. This exception
applies "in an extraordinary case, where a constitutional violation has probably resulted in the -
conviction of one who is acfually innocent." Murray v. Carrier, 477 U.S. at 496 (1986). Defendant
does not claim that he is actually innocent of the charges. Therefore, the “fundamental miscarriage
of justice” exception is inapplicable and these claims are procedurally barred.
D. Claim 12, ineffective assistance of trial counsel, is without merit.
Defendant contends that trial counsel failed to: investigate the case, interview or cross-

examine government witnesses, move to suppress evidence from the illegal search, move to suppress




,,ihe hearsay testlmony of Officer Williams as to statements made by co-defendant Sldes, or put on
anydcfcnsewhatsocver.. o : | o
Aspreviously noted, to establish iheffective assistance of counsel a defendant must show that
his counsel's performance was deficient and that the deficient performance was prejudicial.
Strickland v. Washington, 466 U.8. 668, 687 (1984); Osborn v. Shillinger, 997 F.2d 1324, 1328
(10th Cir. 1993). A defendant can establish the first prong by showing that counsel performed below
the level expected from a reasonably conﬁpctent attorney in criminal cases. Strickland, 466 U.S. at
687-88. To establish the second prong, a defendant must show that thi$ deficient performance
prejudiced the defense, to the extent that "there is a reasonable probability that, but for counsel's
unprofessional errors, the result of the proceeding would have been different. A reasonable
probability is a probability sufficient to undermine confidence in the outcome." Id. at 694. See also
»""'_"wkhg;g= ¥, Fgetwe I 506 u. S 364 369 70 (1993)

There is a "strong presumption that counjsel’s conduct falls within the range of reasonable

professional assistance." Strickland, 466 U.S. at 688. In making this determination, a court must
"judge . . . [a] counsel's challenged conduct on the facts of th¢ particular case, viewed as of the timé
of counsel's conduct.” Id., at 690. Moreover, review of counsel's perfonnén'ce. must be highly
deferential. "[I]t is all too easy for a court, examining counsel's defense after it has proved
unsuccessful, to conclude that a particular act or dmission of counsel was unreasonable.” 1d. at 689.

| Defendant makes the conclusory allegation that counsel failed to investigate and failed to
interview government witnesses but does not specify what information counsel could have been
expected to uncover by taking this action. While counsel has a duty to make reasonable

investigations or to make a reasonable decision that makes particular investigations unnecessary, a

14
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partlcular dec151on not to mvesngate must be d1rectly assessed for reasonableness 1n all the
circumstances, applying a hcavy measure of deference to counsel's judgments, Strickland, 466 U.S.
at690. Anattorney's decision not to interview witnesses and to rely on other sources of information,
if made in the exercise of professional judgment, is not ineffective assistance of counsel. United
States v. Glick, 710 F.2d 639, 644 (10th Cir. 1983).

The Court’s review of the trial proceedings establishes that the performance of Defendant’s
attorney was well within the wide range of professionally competent assistance. Contrary fo
Defendant’s allegations, defense counsel did cross-examine the government’s witnesses and
interposed numerous evidentiary obj ections during their testimony. As noted above, counsel moved
to suppress Defendant’s confessions and the evidence seized during the search of his residence and

filed other pretrial motions on Defendant’s behalf. Defense counsel also objected to Officer

_ Wnlhams testlmony WIth reSpect to 1nfonnat10n prov1ded by co—defendant Sldes (T r. of Jury Trlal

at 72). After reviewing the recorcl, the Court concludes that Defendant’s conclusory allegations of
counsel’s errors fail to overcome the strong presumption that counsel’s performance was within the
range of reaeonably professional assistance. Strickland, 466 U.S. at 688. Accordingly, Defendant’s
claim of ineffective assistance of trial counsel is without merit.

E. Claim 13, ineffective assistance of appellate counsel, is without merit.

Defendant alleges that appellate counsel failed to raise issues that he requested be appealed
and failed to read the complete trial trénscript. Defendant lists eight issues which appellate counsel
failed to raise on appeal (#184 at 42 and #185 at 1): |

1. Pre-trial publicity deprived petitioner of a fair trial.

2. Counsel’s failure to move for suppression of the illegal detention prior to trial, and
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~ before charges in federal court.
3. Couﬁsel’s failure to raisé the issue of jurisdiction in the instant offeﬁse. The fact
being that the United States enjoyed no jurisdiction of any sort.
4. Counsel’s failure to raise the issue of 10 weapons which in trial were in no way
connected to the petitioner.
5. Counsel’s failure to raise the issue of the search warrant that was illegally obtained.
6. Counsel’s failure to raise the issue of the improperly admitted testimony of the
governments [sic] main witness.
7. The failure to challenge the fact that the statute alone is not applicable to petitioner.
8. Failure to raise the issue of the court’s refusal to allow the defense to poll the jury,
as was requested at trial.
o None _qf these issug:s, cit_hc_r as dlscussed previo_usly _'o_r. belpw, h:_a.s me_rit_, Defendant_ fails_ to )
elaborate on his claim of unfair pretﬁal publicity and the ;‘ecord isdevoid c&' any evideﬁcé supporting
such a claim. Further, as noted above, counsel did appeal the issue of the incorrect statute under
which Defendant was charged, and the Court iias determined that Defendant’s remaining
jurisdictional challenges are not wel_l-founded. The issue relating to a connection between Defendant
and the firearms taken from the murder victims’ home or located elsewhere was raised at trial, and
the Court concludes that appellate counsel did not err in failing to include it on appeal. Defendant’s
claim that counsel erroneously féiled to appeal the Court’s refusal to poll the jury is also not well-
founded. The record shows that the Court polled the jury not once but twice as to the verdict (the
second polling followed the jury’s completion of a second special interrogatory which inadvertently

had been excluded from the final verdict form given the jury during initial deliberations). (Tr. of

16




Verdlct, Dec. 1, 1989 at 8-9 and 20 21) However, construmg Defendant’s claim llberally,
Defendant may be refemng to the Court’s rcﬁJsal to question the jury as to whether they saw a
certain newspaper article describing the trial and allegedly published the previous day. Defense
counsel made this request only after the jury had returned its guilty verdict, and counsel did not have
a copy of the article in question to show the Court. The Court denied the request as untimely,
because counsel waited until after the verdict was read and the jury was polled to bring it to the
Court’s attention, despite learnung about the article the evening before. (Tr. of Verdict, Dec. 1, 1989
at 11). Appellate counsel did not etr in failing to raise this issue on appeal, as there was absolutely
no evidence that any juror saw the article in question and the Court had repeatedly admonished the
jury not to permit itself to be exposed to media presentations. |
Indeed, uponreview of the record the Court finds appellate counsel’s decision to focus solely
on three issues (i.e., the incoxrect charging_ statute, the voluntariness of Defendant’s confessions, and
.the propriety of imposing restitution) entirely reasonable and notes tﬁat appellate counsel was
successful in having the restitution order vacated and remanded for further hearings. Accordingly,
the Court con.cludes that appellate counsel’s performance was not constitutionally deficient,

Strickland, 466 U.S. at 688.

17
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Defendant’s various jurisdictional claims are either barred as already adjudicated by the
Tenth Circuit or are without merit. His claims relating to the legality of the search warrant and his
arrest and any resulting evidence are procedurally barred, and his claims of ineffective assistance of
trial and appellate counsel are without merit. Therefore, the Court concludes that Defendant’s

amended motion to vacate, set aside, or correct sentence should be denied.

ACCORDINGLY, IT IS HEREBY ORDERED that:
1. Defendant's motion to vacate, set aside, or correct séntence pursuant to 28 U.S.C. §
2255 (#184), as amended (#185), is denied.
. 2. | _Defen_da_nt’s motio_x}.fcgr_ :sg_ml_r_laryjudgment and for hearings on the factual issues in
dispute (#197) is denied.
3. Defendant’s motion- requesting that the court expand the récord (attached to #197)

is denied as moot.

/
SO ORDERED THIS 2.7 day of

THOMAS R, BRELT, Scmor Tudge
UNITED STATES DISTRICT COURT

18
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA, )
)
Plaintiff, ) |
) g
v. )  CRIMINAL NO. 97-CR-135-K
) ™
WILLIAM MICHAEL EVANS ) FILE A
and GREGORY DAMIEN LORSON ) na A F/’}f/
) N K f
Defendants. ) Phi} Losmazict, £
LG BISTARIC G._N,\,

PRELIMINARY ORDER OF FORFEITURE

WHEREAS, in the Superseding Indictment filed in the above-captioned case on February 13,

1998, the Umted States scught forfeiture of spemﬁc property of the defendants WILLIAM M.

" EVANS a/kfa WILLIAM MICHAEL EVANS pursuant to 18 US.C. § 1657 as s proceeds ofthe

money laundering activities charged in Counts Sixteen and Eighteen Superseding Indictment and
GREGORY DAMIEN LORSON a/k/a GREGORY D. LORSON pursuant to 18 U.S.C. § 1957 as
proceeds of the money launciering_ activities charged in Counts Sixteen and Seventecn of the
Superseding Indictment, as property involved in the offenses set forth in the superseding indictment
or as property traceable to such property.

AND WHEREAS, on February 17, 1998, this matter came on for trial, and following the jury
trial of this case, the defendant WILLIAM M. EVANS was found guilty of Counts 1 through 16 and
Count 18 and the defendant GREGORY DAMIEN LORSON was found guilty of Counts 1 through

17 of the Superseding Indictment.




£ AND WI-IEREAS followmg the verdxct on the substantwe charges on June 3 1998 the court

entered an Order against the Defendant WILLIAM M. EVAN S f'orfeltmg all of the property alleged

to be subject to forfeiture in Count Nineteen of the Superseding Indictment filed February 13, 1998,
to-wit:
a. Approximately $57,500 in United States Currency and all interest and
proceeds traceable thereto, in that such sum in aggregate is property
which was involved in the offenses set forth in the Superseding
Indictment or is traceable to such property;
based upon evidence presented to the jury at the criminal tnal,
AND WHEREAS following the verdict on the substantive charges, on June 3, 1998, the court
entered an Order against the Defendant GREGORY D. LORSON forfeiting all of the property
alleged to be subject to forfeiture in Count Nineteen of the Superseding Indictment filed February 13,

1998, to-wit:

a  One 1979 Ber'lf.ley T2 automobile bearmg vehicle identification number
SBK37898;
b. Approximately $25,000 in United States Currency and all interest and
proceeds traceable thereto, in that such sum in aggregate is property which
was involved in the offenses set forth in the Superseding Indictment or is
traceable to such property;
based upon evidence presented to the jury at the criminal trial;
AND WHEREAS, by virtue of said Order pursuant to Counts 19 and 20 of the Superseding
Indictment, the United States is now entitled to possession of said vehicle and currency, pursuant to

18 U.S.C. § 982

Accordingly, it is hereby ORDERED, ADJUDGED, AND DECREED as follows:




1. | That based upon the Orde_r entered. on June 3, 1998, on Counts 19 and 20 of the
Superseding Indictment, the United States is ht;rei:;y- z;uth;)rizea to selze the follloﬁing—(ll.escribed.
vehicle and currency:

a. Approximately $57,500 in United States Currency and all interest and

proceeds traceable thereto, in that such sum in aggregate is property

or is traceable to such property which was involved in the offenses set
forth in the Superseding Indictment against WILLIAM MICHAEL

EVANS;

b. One 1979 Bentley T2 automobile bearing vehicle identification number
SBK37898;

c. Approximately $25000 in United States Currency and all interest and

proceeds traceable thereto, in that such sum in aggregate is property or is
traceable to such property which was involved in the offenses set forth against
GREGORY DAMIEN LORSON in the Superseding Indictment;
and they are hereby forfeited pursuant to Counts 19 and 20 of the Superseding Indictmeﬁt to the
.---United States for disposition according to law, subject to the provisions of 18 U.S.C. § 982;

2) That the above-described vehicle and currency are to be held by and in the custody
and under the control of the United States Marshals Service;

3) If the above-described property, as a result of any act or omission of the defendants
WILLIAM M. EVANS and GREGORY DAMIEN LORSON a) cannot be located upon the Iexercise_
of due diligence; b) has been transferred or sold to, or deposited with, a third party; c) has been
placed beyond the jurisdiction of the co;irt; d) has been substantially diminished in value; or e) has
been commingled with other property which cannot be divided without difficulty, any other property
of said defendant up to the value of the above forfeitable property shall be ordered forfeited to the

United States, pursuant to 18 U.S.C. § 982, The United States may file a motion before this Court

requesting the forfeiture of substitute assets of the said defendant.




4) That pursuant to 18 U.S.C. § 982(2)(6)(B) and 21 U.5.C. § 853(n), the United States
Marshal for the Northern District of Oklahoma shall forthwith pubﬁsh notice of this Order once a

week for three consecutive weeks in the Tulsa Daily Commerce and Legal News, Tulsa, Oklahoma, |

‘a newspaper of general circulation in the Northern District of Oklahoma setting forth therein the

Marshals intent to dispose of the property in such manner as the Attorney General may direct, and

 that any person other than the defendants, WILLIAM MICHAEL EVANS and GREGORY

DAMIEN LORSON having or claiming a legal interest in the above-described forfeited vehicle and

- currency must file a petition with the Court within thirty (30) days after the final publication of such

notice or of receipt of actual notice, whichever is earlier.
These notices shall state that the petition shall be for a hearing to adjudicate the validity of the

petitioner's afleged interest in the above-described vehicle and currency, shall be signed by the

£. .} petitioner under penalty of perjury, and Sh?.l_l set forth the nature and extent of the petitioner's right, |

title, or interest in cach of the properties as well as any additional facts supporting the petitioner's
claim and the relief sought.

The United States may-also, to the extent practicable,. provide dirgct written notice to any
person known tol have alleggd an interest iin the above—dgscribed vehic.le and currency, which are the

subject of the Order entered June 3, 1998, and of this Preliminary Order of Forfeiture, as a substitute

~ for published notice as to those persons so notified.

That upon adjudication of all third-party interests, this Court will enter a Final Order of

Forfeiture pursuant to 18 U.S.C. §982 in which all interests will be addressed.

1




t ORDERED thi_s \30

NAUDDALPEADENEORIEITUALORSOMPREL.ORD

day of July, 1998.

‘ c /(4;&,,_.
TERRY C. KERN/

CHIEF JUDGE OF THE DISTRICT COURT FOR
THE NORTHERN DISTRICT OF OKLAHOMA.
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UNITED STATES DISTRICT COURT
- - - Northern_District of Oklahoma

UNITED STATES OF AMERICA

V. Case Number 97-CR-163-002- H ./

TERRANCE FRANKLIN REVIS o
Defendant. JUL 29 7998

JUDGMENT IN A CRIMINAL CASE U.g%f‘s"{,"bﬂrdf, Clark
(For Offenses Committed On or After November 1, 1987) Rict Counr

The defendant, TERRANCE FRANKLIN REVIS, was represented by Kent R. Hudson.

On motion of the United States the court has dismissed Counts 1-11, 13-30 & 32-64 of the
Indictrment,

The defendant pleaded guilty to Count 31 of the Indictment, April 27, 1998, Accordingly, the
defendant is adjudged guilty of such count, involving the following offense: _
: Date Offense Count

Title & Section Nature of Offense Concgluded Number(s}
"AJ 8 USC 1341'& 2 Mail Fraud & Caising a Criminal Act 7 10/28/95 a1

As pronounced on April 27, 1998, the defendant is sentenced as provided in pages 2 through 4 of
this Judgment. The sentence s imposed pursuant to the Sentencing Reform Act of 1984,

It is ordered that the defendant shall pay to the United States a special assessment of 50, for Count
- 31 of the Indictment, which shall be due immediately.

It is further ordered that the defendant shall notify the United States Attorney for this dlStl"lCt within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid.

el
Signed this the ZZ%ay of Ly

Untted States District Judge

Defendant’s S8N: 527-53-1052
£ Mefendant’s Date of Birth: 1/1/75
" Defendant’s residence and mailing address: 919 S. Mission #8, Sapulpa OK 74066

s
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Judgment--Page 2 of 4

s4..--,|\Jefendant: TERRANCE FRANKLIN REVIS
© Zase Number: 97-CR-163-002-H

PRCBATION
The defendant is hereby placed on probation for a term of five {5} years.

While on praobation, the defendant shall not commit another federal, state, or local grime; shall not

illegally possess a controlled substance; shall camply with the standard conditions that have been adopted
by this court {set forth below); and shail camply with the following additional conditions:

1.

2.
3

B

If this judgment imposes a fine, special assessment, ¢costs or restitution obligation, it shall be a
condition of probation that the defendant pay any such fine, assessment, costs and restitution.
The defendant shall not own or possess a firearm, destructive device, or other dangerous weapon.
The defendant shall be placed on home detention to include electronic monitoring at the discretion
of the U. S. Probation Office for a period of six (68) months, to commence within 72 hours of
sentencing date. During this time, the defendant shall remain at place of residence except for
employment and other activities approved in advance by the probation office. The defendant shall
maintain a telephone at place of residence without any special services, modems, answering
- machines, or cordless telephones for the above period. The defendant shall wear an electronic device
and shall observe the rules specified by the Probation Office. The entire cost of this program shall
be paid by the defendant.
The defendant shall abide by the "Special Financial Conditions™ enumerated in Miscellaneous Order
Number M-128, filed with the Clerk of the Court on March 18, 1992

STANDARD CONDIT!ONS OF PROBAT]ON

While the defendant is on probation pursuant to this judgment, the defendant sh_ali not commit another faderal, state or locat

crime. in addition:

1}
2}

3)
B}

8
7)

a
8l

10
1)
12)

13)

The defendant shall not leave the judicial district without the permission of the court or probation officer.

The defendant shall report 10 the probation officer as directed by the court ar probation officer and shall submit a truthful and
complete written raport within tha first five days of each month,

The defendant shalil answer truthfully all inquiries by tha prcbatlon afficer and follow the instructions of the probation officer.
The defendant shall support his or her dependents and meet other family responsibilities.

The defendant shall work regutarly at a lawful oc¢cupetion uniess excused by the probation officer for schooling, training, or other
acceptiable reasons.

The defendant shall notify the probation officer within seventy-two hours of any change in residence or employment,

The defendant shali refrain from excassive usa of aicohol and shall not purchase, possess, use, distributa or administar any
narcotic or other controlied substance, or any paraphernalia related to such substances, sxcept as prescribad by a physician,
The defendant shall not frequent places where controllad substances are illegally sold, used, distributed, or administered.

The defendant shall not associate with any parsons engaged in criminal activity, and shall not associste with any person convicted
of a felony uniess granted permission to do so by the probation officer.

The defendant shall permit a probation officer to visit him or her at any time at home or eisewhera and shatl permit confiscation
of any contraband observed in plain view by the probation officer.

The deferndant shall notify the probation officer within seventy-two hours of being arrested or questionad by 2 law enforcement
officer,

The defendant shall not enter into any agraement to act as an informer or a special agent of a law enforcemaent agency without
the permission of the court.

As directed by the probation officer, the defendant shall netify third parties of risks that may be occasioned by the defendant’s
criminal record or parsonat history or characteristics, and shalt permit the probation officer te make such notifications and to
confirm the defendant’s compliance with such notification reguirement.

The defendant shall submit to urinalysis testing as directad by the U. S. Probarion Office.
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f,.,qDefendant: TERRANCE FRANKLIN REVIS

¢  ‘ase Number: 97-CR-163-002-H

RESTITUTION AND FORFEITURE
RESTITUTION

The defendant shall make restitution in the total ameunt of $10,000. Interest on restitution is waived
by the Court.

The defendant shall make restitution to the following persons in the following amounts:

Name of Payes Amount of Restitution

United States of America I $10,000
Department of Health & Human Services

Attn: Medicare Fraud Unit

Washington DC

{Loss sustained in connection with Revis Ambulance}

£\ Payments of restitution are to be made to the Clerk of the Court for the Northern District of Oklahoma
for transfer to the payee(s).

Restitution shall be paid in full immediately. Any amount not paid immediately shall be paid during
the period of probation. ' '

if a victim has received compensation from insurance or any other source with respect to a loss, any
restitution ordered shall be paid to the person who is a victim before any restitution is paid to any such
provider of compensation.

Any payment shall be divided proportionately among the payees named unless otherwise specified here.
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Judgment--Page 4 of 4
-Defendant: TERRANCE FRANKLIN REVIS

¥ ase Number: 97-CR-163-C02-H

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report,

Guideline Range Determined by the Court:

Total Offense Level: i0

. Criminal History Category: I _
imprisonment Range: 6 months to 12 months
Supervised Release Range: 2 to 3 years
Fine Range: $ 2,000 to § 20,000
Restitution: $1,180,540.80

The fine is waived or is below the guideline range because of the defendant’s inability to pay.
Full restitution is not ordered for the following reason: because of the defendant’s inability to pay.

The sentence is within the guideline range, that range does not exceed 24 months, and the Court
finds no reason to depart from the sentence calied for by application of the guidelines.
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UNITED STATES DISTRICT COURT i) p0.000
Northern District of Oklahoma :

Phil Lombardi, Clerk
UNITED STATES OF AMERICA “4.8. DISTRICT COURT

v, Case Number 96-CR-57-004-B
ENTERED ON DOCKET
STEPHEN STEWART

Defendant. DATE 7-30 —~7 ?

JUDGMENT IN A CRIMINAL CASE
{For Offenses Committed On or After November 1, 1987)

The defendant, STEPHEN STEWART, was represented by GORDON S, HARMAN.

The defendant pleaded guilty to count(s} One of the Second Superseding Indic_tment. _
Accordingly, the defendant is adjudged guilty of such count(s), involving the following offense(s):
Date Offense Count
Title & Section Nature of Offense Concluded MNumber{s)

21 USC 8411{a)(1)
21 USC 841{b)(1)
f'\ (Al Manufacturing 1,000 or More Marijuana Plants by
o ' ' Cultivation, and Aiding and Abetting ' 01-08-96 1

As pronocunced on July 27, 1998, the defendant is sentenced as provided in pages 2 through 5 of
this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984.

It is ordered that the defendant shall pay to the United States a special assessment of § 50, for
count(s) One of the Second Superseding Indictment, which shall be due immediately.

it is further ordered that the defendant shail notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid. '

v/
Signed this the gi —day of % 7 , 1998.
Urited States Distriet Court 1 A

Rarthern District of Okdohoma ) 55
" | hereby cortify that the for oing

& frue copyof the original en fils

u_r_thls court,/! s

22 £ ~ A . Z -
The Honorable Thomas R. Brett
il Lombardi, Ulerk United States District Judge

efendant’s SSN: 448-48-6670
& efendant’s Date of Birth: 4-28-47 _ _ _
Defendant’s residence and mailing address: 25240 S. 605 TRAIL, GROVE, OK 74344

0
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Judgment--Page 2 of &
Defendant: Stephen Stewart
Case Number: 96-CR-57-004-B
IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be
imprisaned for a term of 27 months. '

The defendant shall surrender for service of sentence at the institution designated by the Bureau of
Prisons before 3:00 P.M. on September 1, 1998, ' '

RETURN

| have executed this Judgment as follows:

Defendant delivered on ' _to _
at . with a certified copy of this Judgment.

United States Marshal
By

Deputy Marshali
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Defendant: Stephen Stewart

£ Tase Number: 96-CR-57-004-B _ _ _
R R - SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised reiease for a term of five (5)
years.

While on supervised release, the defendant shall not commit another federal, state, or local crime;
shall not lilegally possess a controlled substance; shall comply with the standard conditions that have been
adopted by this court {set forth below); and shall comply with the following additional conditions:

1. The defendant shall report in person to the Probation Office in the district to which the defendant is
released as soon as possible, but in no event, later than 72 hours of release from the custody of the
Bureau of Prisons. o

2. If this judgment imposes a fine, special assessment, costs, or restitution obligation, it shall be a
condition of supervised release that the defendant pay any such fine, assessments, costs, and

_ restitution that remain unpaid at the commencement of the term of supervised release.

3. The defendant shall not own or possess a firearm, destructive device, or other dangerous weapon.

4. The defendant shall successfully participate in a program of testing and treatment (to include
inpatient) for drug and alcohol abuse, as directed by the Probation Officer, until such time as released
from the program by the Probation Officer.

5, The defendant shall submit to a search conducted by a United States Probation Officer of his person,
residence, vehicle, office and/or business at a reasonable time and in a reascnable manner, based
upon reasonable suspicion of contraband or evidence of a violation of a condition of release. Failure
to submit to a search may be grounds for revocation. The defendant shall not reside at any location
without having first advised other residents that the premises may be subject to searches pursuant
to this condition. Additionally, the defendant shall obtain written verification from other residents

o~ that said residents acknowledge the existence of this condition and that their failure to cooperate
© - .. could result in revocation. This acknowledgement shall be provided to the U. S. Prabation Office
~ immediately upon taking residency. '

8. The defendant shall abide by the "Special Financial Conditions” enumerated in Misceltaneous Order
Number M-128, filed with the Clerk of the Court on March 18, 1992,

STANDARD CONDITIONS OF SUPERVISICN

While the defendant is on supervised release pursuant to this judgment, the defendant shall not commit another federal, state,

or local crime. In addition:

11 The defendant shall not leave ths judicial district without the permission of the court or probation officer.

2) The defendant shall report to the probation officer as directed by the court or probation officer and shall submit a truthful and
completz written report within the first five days of each month, '

3} The defendant shall answer truthfully all inguiries by the probation officer and follow the instructions of the probation officer.

4} The defendant shall support his or her dependents and meet other family responsibilities.

5] The defandant shall work regularly at a lawfui occupation unless excused by the probation officer for schooling, training, or other
acceptable reasons. _

8] The detandant shall notify the probation officer within seventy-twe hours of any ¢hange in residence or employment.

7} The defendant shall refrain from excassive use of alcoho! and shall not purchase, poussess, use, distribute ar administer any
narcotic or other controlled substance, or any paraphernalia related to such substances, éxcept as prescribed by a physician.

8} Tha defendant shall not frequent places where controlled substances are illegally sold, used, distributed, or administared.

89) The defendent shall not associate with any persons engaged in criminal activity, and shall not associate with any person convicted
of a felony unless granted permission te do so by the probation officer.

10} The defendant shall permit a probation officer to visit him ar her at any time at home or elsewhere and shall parmit confiscation
of any contraband observed in plain view by the probation officer,

11) The defandant shall notify the probaticn efficer within seventy-two hours of being arrested or questioned by a taw enforcement
officer,

12] The defendant shall not enter into any agreement to act as an informer or a special agent of a law enforcement ageney without
the permission of the court.

(—\3} As directed by the probation officer, tha defendant shall notify third parties of risks that may be occasioned by the defendant's

< ~griminal record ar persanal history or characteristics, and shall permit the probation officer to make such notifications and t6
confirm the defendant’s compiiance with such notification requirement.

14} The defendant shall submit to urinalysis testing as directed by the U. S. Probation Office.
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t{'f‘pefandant: Stephen Stewart

Case Number: 96-CR-57-004-B
FINE
The Court has determined that the defendant does not have the ability to pay interest, and it is
accordingly ordered that the interest requirement is waived.
The defendant shall pay a fine of $ 2,000. This fine shall be paid in full immediately. Any amount

not paid immediately shall be paid while in custody through the Bureau of Prisons’ Inmate Financial

Responsibility Program. Upon release from custedy, any unpaid balance shall be paid during the term of
§upervised release.

if the fine is not paid, the court may sentence the defendant to any sentence which might have been
originally imposed. See 18 U.S.C. § 3614.
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£ Defendant: Stephen Stewart
*  Case Number: 96-CR-57-004-B

STATEMENT OF REASONS

 The court adopts the factual findings and guideline application in the presentence report.

Guideline Range Determined by the Court:

Total Offense Levei: 21

Criminal History Category: !

tmprisonment Range: 37 months to 48 months
Supervised Release Range: 5 years

Fine Range: $7,500 to $ 4,000,000
Restitution: n/a

The fine is waived or is below the guideline range because of the defendant’s inability to pay.

The sentence departs from the guideline range upeon mation of the government, as a result of
defendant’s substantial assistance.
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UNITED STATES DISTRICT COURT

~ | N Northern D!strlct of Ok!ahoma " -'_f;-;[.“-* S O DOOKET
UNITED STATES OF AMERICA | : e ’7/;%/?5 -
V. Case Number 97-CR-135-002-K L~
GREGORY DAMIEN LORSON FIireno
Defendant. @ .
| JLaiwg ¥
JUDGMENT IN A CRIMINAL CASE R

{For Qffenses Committed On or Aftar November 1, 1987) Ph; Lombardi, Glark
_ o . . C - BTRI TL/‘URT

The defendant, GREGORY DAMIEN LORSON, was represented by John Thomas Hall.

The defendant was found guilty on Counts 1-17 of the Superseding Indictment March 11, 1998 after
a plea of not guiity. Accordingly, the defendant is adjudged guilty of such ¢ounts, involving the following

offenses:
Date QOffense Count
Title & Section Natyre of Offense Concluded Number(s)

18 UsC 371 Conspiracy to Commit Mail & Wire Fraud 9/30/96 1,11 &13
18 USC 1341 & 2 Mail Fraud & Aiding and Abetting ~ 9/30/96  28&12
18 USC 1343 & 2 Wire Fraud & Aiding and Abetting - 8/30/96 9,10, 14

: & 15
18 USC 1957 & 2 Money Laundering & Aiding and Abetting - 11/14/95 16
18 USC 1957 Money Laundering | 11/14/95 17

As pronounced on July 15, 1898, the defendant is sentenced as provided in pages 2 through & of
this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984.

It is ordered that the defendant shall pay to the United States a special assessment of $ 850, for
count{s) 1-17 of the Superseding Indictment, which shall be due immediately.

It is further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid.

Signed this the é day of %% , 1888,

The Honora Terry C. Kern, Chief
F\ S . . e - United States District Judge
Defendant’s SSN: 440-58-4614
Defendant’s Date of Birth: 4/12/57
Defendant’s residence and mailing address: 2412 E. 22 Place, Tulsa, OK 74114

A
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~Detendant: GREGORY DAMIEN LORSON

_>ase Number: 97-CR-135-002-K
IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be
imprisoned for a term of 70 months. This sentence is composed of 80 months as toc each of Counts 1
through 15, and 70 months as to each of Counts 16 & 17, said terms to run concurrentiy, each with the
other.

The Court makes the following recommendations to the Bureau of Prisons: that the d.efendant be
placed at the Bureau of Prison Facility at £l Reno, Qklahoma. Should such placement not be possible, it is
recommended that the defendant be placed as close as possible to Oklahoma.

The defendant shall surrender for service of sentence at the institution designated by the Bureau of
Prisons before 12:00 noon on September 15, 1998,

RETURN

I have executed this Judgment as follows:

Defendant delivered on to _
at \ , with a certified copy of this Judgment.

United States Marshal

By

Deputy Marshal
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Defendant: GREGORY DAMIEN LORSON
¢~ Case Number: 97-CR-136-002-K

SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised release far a term of three {3)
years, as to each of Counts 1-17, said terms to run concurrently, each with the other.

While on supervised release, the defendant shall not commit another federal, state, or local crime;
shall nat illegally possess a controlled substance; shall comply with the standard conditions that have begen
adopted by this court (set forth below]; and shall comply with the fol!owing additional conditions:

1. The defendant shail report in parson to the Probation Office in the district to which the defendant is raleased as sogh as
possible, but in no event, tater than 72 hours of release from the sustody of the Bureau of Prisans,
2. If this judgment imposes a fine, special assessment, casts, or restitution cbligation, it shall be a condition of supervised release

that the defendant pay any such fine, assessments, costs, and rastitution that remain unpaid ar tha commencement of the
erm of supervised release.

3. The defendant shall nat own ar possess a firearm, destructive device, or other dangerous weapon.

4. The defendant shall successtuily participate in a program of testing and treatment {to include inpatisnt} for drug and alcohol
abuse, as directed by tha Probation Officer, until such time as relgased from the program by the Probation Officer.

5. The defendant shail submit to a search conducted by a United Statas Prabation Officer of his person, residence, vehicle, office

and/or business at a reasonable timea and in a reasonable manner, based upon reasonable suspicion of contraband or evidence
of a violation of a candition of release. Failure to submit to a search may be grounds for revocation. The defendant shall not
reside at any location without having first advised other residents that the premises may ba subject 10 searches pursuant to
this condition, Additionally, the defendant shall obtain written verification from other residents that said residents
acknowladge the existence of this condition and that their failure to cooperate could result in revocation. This
- acknowladgement shall be provided to the U. S. Propation Office immediately upon taking residency. o

{f"q The defendant shall abide by the "Special Financial Condmons enumerated in Miscallaneous Order Number M-128, filed with
% . othe Clark of the Court on March 18, 1992, .
7. Without approval of the Probation Officer, the defendant is prohibited from engaging in any farm of employment which would

give the dafendant access ta bank accounts, securities, or other negotiatable assets of any individual business, or other entity.
In addition, you are prohibited from soliciting ethers to invest money or other assets for any purpess, or from assisting or
advising others in the solicitation of investors.

STANDARD CONDITIONS OF SUPERVISION
While the defendant is on supervised release pursuant to this judgment, the defendant shail not commit another federal, state,
or local ¢rime. In addition: _

1} The defendant shall not leave the judicial district without the permission of the court or probation officer.

2} The defendant shall report to the probation officer as directed by the court or probation officer and shall submit & truthful ang’

comnpleta written report within the first five days of gach month.

3} The defendant shall answer truthfully &l inquiries by the probation cfficer and follow the instructions of the probation officer.

4} The defendant shall support his or her dependents and meet other family responsibilities.

8] The defendant shali work regularly at a lawful cccupation uniess excused hy the probation officer for schoaling, training, or other

acceptable reasons.

B] The defendant shall notify the probation officer within seventy-two haours of arty change in residence or employment.

71 The defendant sheall refrain from axcessive use of alcohol and shall not purchase, possess, use, distribute or administer any

narcotic or other controlled substance, or any paraphernealia related to such substances, éxdept as prescribed by a physician.

B} The defendant shail not frequent places where controiled substances are illegally sold, used, distributed, or administered.

$) The defendant shail not associate with any persons engaged in criminal activity, and shall not associate with any person convicted

of a felony unless granted permission to do so by the probation officar.

10) The defendant shall permit a prohatien officer to visit him or her at any time at home or elsewhara and shall permit confiscation

of any contraband observed in plain view by the probation officer.

11} The defendant shall natify the probation officer within severity-two hours of being arrested or questioned by a law enforsement

ufficer.

12} The defendant shall not enter into any agreement to act as an informer or a special agent of a law enforcement agency without
A the permission of the court. _ L _ o _ _ o _ _
P %31 As directed by tha probation officer, the defendant shall notify third partiés of risks that may be occasioned by the defendant's

criminal record or personat history or characteristics, and shall parmit the probatlon officer to make such notifications and to
confirm the defendant’s compliance with such notification requirement,

14) The defendant shalt submit to urinalysis testing as directed by tha U. S. Probation Office.
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~Defendant: GREGORY DAMIEN LORSON

*_Zase Number: 97-CR-135-002-K

RESTITUTION AND FORFEITURE

©  RESTITUTION

The defendant shall make restitution in the total amount of $50,000. Interest on restitution is waived
by the Court.

The defendant shall make restitution to the following persons in the following amounts:

Name of Payee ' Amount of Restitution
CRW Financiai $12,500

200 Four Falls Corporate Center, Suite 415
West Conshohocken, Pennsylvania 19428
Attn: John Robinson

Chilmark Financial $37,600
c/o Gotham Capital
153 E. 53rd Street
~ 51st Floor
New York, NY 10022
Attri; Ned Grier

Payments of restitution are to be made to the Clerk of the Court for the Northern District of Okiahoma
for transfer to the payee(s).

Res.titution shall be paid in full immediatety. Any amount not paid immediately shall be paid while

in custody through the Bureau of Prisons’ Inmate Financial Responsibility Program. Upon release from
custody, any unpaid balance shall be paid as a condition of supervised release.

If a victim has received- compensation from insurance or any other source with respect to a loss, any
restitution ordered shall be paid to the person who is a victim before any restitution is paid to any such
provider of compensation.

Any payment shall be divided proportionately among the payees named unless otherwise specified here.

FORFEITURE
The defendant is ordered to forfeit the following property to the Unit_ed States:

J ."M‘s_gﬁ,OOO in currency and a 1979 Bently T2 automobile bearing vehicle identification number SBU37898
“remains pending,
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f\f)efendant GREGORY DAMIEN LORSON :

- . case Number: 97-CR-135-002-K
STATEMENT OF REASONS
The court adopts the factual findings and guideline application in the presentence report, except the
defendant is not accountable for $22,500 Joss to Chilm_ark Financial, L.L.P., concerning the Sunset
Apartment Collection. 2 level offense level enhancement contained in USSG § 2F1.1(b}{3}(A) does not apply

to this defendant.

Guideline Range Determined by the Court:

Total Cffense Level: _ _ 23
Criminal History Category: v
Imprisonment Range: 70 months to 87 months Cts. 1-17
Supervised Release Range: 2 to 3 years Cts. 1-17
Fine Range: $ 10,000 to $ 735,127.80 Cts. 1-17

Restitution: $416,217.29

The fine is waived or is below the guideline range because of the defendant’s inability to pay.
Full restitution is not ordered for the following reason(s): because of the defendant’s inability to pay.

5 3  The sentence is wﬁ:hm the guideline range, that range does not exceed 24 months, and the court
“finds no reason to ‘depart from the sentence called for by application of the guidelines.
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UNITED STATES DISTRICT COURT

m | Northem Dlstnct of Oklahoma S TIRED ON BDOSKET
" "UNITED STATES OF AMERICA S - - “-MMZQZZ%
v, Case Number 97-CR-135-001-K
| o P :
WILLIAM MICHAEL EVANS L Ep
' Defendant. _ i o -
‘ ' | T 0o
JUDGMENT IN A CRIMINAL CASE Phit Lom '
{For Offenses Committed On or After November 1, 1987) Us, UFST??;;{""C Olarp
SuRy

The defendant, WILLIAM MICHAEL EVANS, was represented by Allen M. Smallwood.

The defendant was found guilty on Counts 1-16 & 18 of the S'uper'seding__I'ndic_tmen_t' on March 11,
1998 after a plea of not guiity. Accordingly, the defendant is adjudged guiity of such counts, involving the
following offenses:

_ Data Offense . Count
Title & Section Nature of Offense_ _ Congluded Number(s}
18 USC 371 ~ Conspiracy to Commit Mail Fraud & Wire Fraud ' 3/30/986 1,111,183
18 USC 1341 & 2 Mail Fraud & Aiding and Abetting : 9/30/96 28 & 12
18 USC 1343 & 2 Wire Fraud & Aiding and Abetting 9/30/96 - 9,10,14 _
£ . . y ) D ) . . . . . & 15 °
18 USC 1957 & 2 Money Laundering & Alding and Abetting 11/14/95 16
18 USC 1957 Money Laundering 12/13/94 18

As pronounced on July 15, 1998, fhe defendant is sentenced as provided in pages 2 through 5 of '
this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984,

It is ordered that the defendant shall pay to the United States a special assessment of $ 850 for
Counts 1-16 & 18 of the Superseding Indlctment which shall be due immediately.

It is further ordered that the defendant shail notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid.

Signed this the 2 day of , 1988,

he Honora TerryC Kern, Chlef
United Stat D:stnct Judge

‘Defendant’s SSN: 063-36-3624
Defendant’s Date of Birth: 5/2/45
Defendant’s residence and mailing address: 93 Northridge Terrace, Medford, Oregon 97801

73
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g~Defendant: WILLIAM MICHAEL EVANS
" >ase Number: 97-CR-135-001-K

IMPRISONMENT
The defendant is hereby committed to the custedy of the United States Bureau of Prisons to be
imprisoned for a term of 48 months. This term consists of 48 months as to each of Counts 1-16 and 18,

said terms to run concurrently, each with the other.

The Court makes the following recommendations to the Bureau of Prisons: that the defendant be
placed at FCI Sheridan, should the defendant meet the eligibility criteria for such piacemsnt. Should the

defendant not be placed at FCI Sheridan, it is recommended that he be placed at a facility as near as possible

to Medford, Oregon.

The defendant shall surrender for service of sentence at the institution designated by the Bureau of
Prisons before 12:00 noon on August 31, 1998.

A . .. .. .. .. RETURN

| have executed this Judgment as follows:

Defendant delivered on to _
at , with a certified copy of this Judgment,

United States Marshal

By

Deputy Marshal
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ml:}efendant‘ WILLIAM MICHAEL EVANS

. <~ase Number; 97-CR-135- 001 K
SUPERVISED RELEASE

Upon release frem imprisanment, the defendant shall be on supervised release for a term of three (3)
years, as to Counts 1-16 & 18, said terms to run concurrently, each with the other,

While on supervised release, the defendant shall not commit another federal, state, or locat crime:
shall not illegaily possess a controiled substance; shall comply with the standard conditions that have been
adopted by this court (set forth below); and shall comply with the following additional conditions:

1. The defendant shall repart in person to the Probatien Office in the district to which the defendant is released as so0on as
_possible, but in no event, later than 72 hours of release ‘from the custody of the Bureau of Prisons.
2. H this ]udgment imposges a fine, specral agsessment, costs, or restitution obligation, it shall ba a condition of supervised release

that the defendant pay any such fine, assessments, costs, and restitution that remain unpaid at the commencgement of the
term of supervised release. '

3, The defendant shall not own or possess a firearm, destrugtive device, or other dangerous weapon.

4, The defendant shall submitto a search conducted by a United States Probartion Officer of his person, residence, vehicle, affice
and/or business at a reasonable time and in'a raasonable manner, based upon reasonable suspicion of contraband or avidence
of a violation of a condition of release, Failure to submit to & search may be agrounds for revocation. The defendant shall not
reside at any location without having first advised other residents that the premises may be subjéct 10 sgarches pursuant tg
this condition. Additionally, the defendant shall obtain written verification from other residents that said residents
acknowledge the existance of this condition and that thair failure to cooperate could resuit in revocation.  This
acknowledgement shall be provided to tha U. $, Probation Office immediately upon taking résidency.

5. The defendant shall abide by the "Special Financial Conditions" enumerated irt Miscellaneous Order Number M-128, filed with
P the Clark of the Court on March 18, 1992,
,% "The defendant is prohibited from engaging in any form of employment which would give the defendant access 1o bank

accounts, securities, or other negotiatable assets of any individual, business, or other entity. In addition, the defendant is’
prohibited from soliciting others to invest money or other assets for any purpose, or from assisting or advising others in the
sglicitation of investors.,

STANDARD CONDITIONS OF SUPERVISION

While the defendant is on supervised relaase pursuant to this judgment, the defendant shall not commit another federal, state,
or local crime, In addition:

1} The defendant shall not leave the judicial district without the permission of the court or probation officer.

2} The defendant shalil report to the probation officer as dirested by the court or probatiocn officer and shall submit a truthful and
complete written report within the first five days of each month.

3} The defendant shall answer truthfully all inguiries by the probation officer and follow the instructions of the probatlon officer.

4} The defendant shall support his or her dependents and meet other family responsibifities,

5] The defendant shail work regularty at a lawfu! occupation unfess excused by the probation officer for schooling, training, or other
acceptable reasons, ’ _

8) Tha defandant shall notify the probation officer within seventy-two hours of any change in residence or employment,

7)  The defendant shall refrain from excessive use of alcohol and shall not purchase, possess, use, distribute or administer any
narcotic or other controiled substance, or any paraphernalia related to such substances, except as prescribed by a physician.

8) The defendant shall not frequent piaces whera controlled substances ara illegalfy sold, used, distributed, or administered.

9) The defendant shall not associate with any persons engaged in criminal activity, and shall not associate with any person convictad
of a felony unless granted parmission to do so by the probation officer. '

10} The defendant shall pérmit a probation officer to visit ‘hirm or her at any time st home or alsewhere and shail permit confiscation

"~ of any contraband observed in plain view by the probation officer.

11} The defendant shall notify the probation officer within saventy-two hours of being arrested or quastioned by a taw enforgement
officer.

12] The defendant shall not enter inte any agreement to act as an informer or a special agent of a law enforcemant agency without

"~  the permission of the court. '
¢ 13) As directed by the probation officer, the defendant shall notify third parties of risks that may be occasioned by the defendant’s

criminal record or personal history or characteristics, and shall permit the probation officer to make such notifications and to
confirm the defendant’s compliance with such notification requirement.

14} The defendant shall submit to urinalysis testing as directed by tha W. 5. Probation Office.
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~Defendant: WILLIAM MICHAEL EVANS |
. Zase Number: 97-CR-135-001-K

RESTITUTION AND FORFEITURE

RESTITUTION

The defendant shail make restitution in the total amount of $100,000. Interest an restitution is
waived by the Court.

The defendant shall make restitution to the following persons in the fo%lbwing amounts:

Name of Payee Amount of Hestitution

CRW Financial $24,000
200 Four Falls Corporate Center, Suite 415 '

West Conshohocken, Pennsyivania 19428 =~

Attn: John Robinson - '

Chilmark Financial 'j } $76,000
c/o Gotham Capital ' '
!"" 53 East 53rd Street
"B1st Floor
New York, New York 10022

Attn: Ned Grier

Payments of restitution are to be made to the Clerk of the Court for the Northern District of Oklahoma |
~for transfer to the payee(s).

Restitution shall be paid in full immediately. Any amount not paid immediately shail be paid while

in custody through the Bureau of Prisons’ Inmate Financial Responsibility Program. Upan release from
custody, any unpaid balance shail be paid as a condition of supervised release,

If a victim has received- compensation from insurance or any other source with respect to a loss, any
restitution ordered shall be paid to the person who is a victim before any restitution is paid to any such
provider of compensation,

Any payment shall be divided proportionately among the payees named unless otherwise specified here.

FORFEITURE
The defendant is ordered to forfeit the following property to the United States:

v rorfeiture proceedings pending for all real and personal property involved in the aforementioned offense, to
include $57,500. '
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Fr\Defendant WILLIAM MICHAEL EVANS

>ase Number; 97-CR-135-001-K

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the bresentenCe report.

Guideline Range Determined by the Court:

Total Offense Level: - 23

Cririnal History Category: I _

Imprisonment Range: 46 months to 57 months  Cts. 1-16 & 18
Supervised Release Range: 2 to 3 years Cts, 1-16 & 18
Fine Range: - $ 10,000 to $ 735,127.80 Cts. 1-16 & 18
Restitution: $ 483,717.29

The fine is waived or is below the guideline range because of the defendant’s inability to pay.
Full restitution is not ordered for the following reason(s}: because of the defendant’s inability to pay.

The sentence is within the guideline range, that range does not exceed 24 months, and the court
finds no reason to depart from the sentence called for by application of the guidelines.
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UNITED STATES DISTRICT COURT
o Northern District of Oklahoma

UNITED STATES OF AMERICA

V. Case Number $7-CR-152-001-H /

Defendant.

STEVEN LADD FRITZ F IL E’ D

T ) J o
JUDGMENT IN A CRIMINAL CASE o Uag 1% @k
(For Offenses Committed On or After November 1, 1987) U_Shg"t%be g
_ ; STR; o,
. Cr
e e og
The defendant, STEVEN LADD FRITZ, was represented by Michael A. Abeli.

On motion of the United States the court has dismissed Counts 1-6 & 8-48 of the Superseding
Indictment,

The defendant pleaded guilty to Count 7 of the Superseding fndictment, April 10, 1998, Accordingly,
the defendant is adjudged guilty of such count, involving the following offense:
: Date Offense Count

Title & Section | Naturs of Off@se: ' Concluded ' Numbrfsj: -
“ 18 USC 513{s) Forged Securities, Uttering & Possession & 3/11/96 7
& 2{b) Causing a Criminal Act

As pronounced on July 23, 1938, the defendant is sentenced as provided in pages 2 through 5 of
this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984. '

It is ordered that the defendant shalf pay to the United States a special assessment of $ 80, for Count
7 of the Superseding Indictment, which shall be due immediately.

It is further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid.

Signed this the ZZ ﬂc‘i:ay of l%‘—)’ , 1998.

The/Honorabie X - Erik Holmes
United States District Judge

~-Defendant’s SSN: 174-48-3031
£ -Jefendant’s Date of Birth: 3/31/55 _ . S _
"Defendant’s residence and mailing address: 2456 E. 26th Street, Tulsa OK 74114

y
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Fé;«?efendant: STEVEN LADD FRITZ
+ .ase Number: 97-CR-152-001-H

IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be
imprisaned for a term of 53 months, as to Count 7.

~ The defendant shall surrender for service of sentence at fhe _in_stitution designated by the Bureau of
Prisons before 12:00 noon on August 24, 1998.

RETURN
| have executed this Judgment as follows:
Defendant delivered on B ta
at . with a certified copy of this Judgment.
. S T B United States Marshal

Deputy Marshal
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{‘Qefendant: STEVEN LADD FRITZ
—ase Number: 97-CR-152-001-H

SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised release for a term of three (3}

vears, as to Count 7,

While en supervised release, the defendant shall not commit another federal, state, or local crime;

shall not illegally possess a controlled substance; shall comply with the standard conditions that have been
adopted by this court (set forth below); and shall comply with the following additional conditions: )

1.

The defendant shall report in persoh to the Probation Qffice in the district to which the defendant is
released as soon as possible, but in no event, later than 72 hours of release from the custody of the
Bureau of Prisons. '

If this judgment imposes a fine, special assessment, costs, or restitution obligation, it shall be a
condition of supervised release that the defendant pay any such fine, assessments, costs, and
restitution that remain unpaid at the commencement of the term of supervised release.

The defendant shall not own or possess a firearm, destructive device, or other dangerous weapon,

The defendant shall abide by the "Special Financial Conditions" enumerated in Misceilaneous Order
Number M- 128 flled WIth the Clerk of the Court on March 18 1992

STANDAHD CONDITIONS oF SUPERVIS!ON

While the defendant is on supervised release pursuant to this judgmant, the defendant shall not commit another federal, state,

or iocal crime. In addition:

3]
2)

3)
4
8)

&)
7

8)
9)

10)
11)
12}

13)

T 4}

The defendant shall not feave the judicial district without the permission of the court or probation officer.

The defendant shall report to the probation officer as directed by tha court or probation officer and shali submit a truthful and
complete written report within the first five days of each month.

The defendant shall answer truthfully all inquiries by the probation officar and foliow the instructions of the probation officer.
The defendant shall support his or her dependents and meet other family responsibilities. '

The defendant shall work regularly at a lawful occupation unless excused by the probation officer for schooling, training, or other
acceptable reascns.

Tha defendant shall notify the probation officer within seventy-twe hours of any changs in residence or employment.

The defendant shall refrain from excessive use of alcohel and shall not purchase, possess, use, distribute or administer any
nargotic or other controlled substance, or any paraphernalia related to such substances, except as prescribed by a physician.
The defendant shall not frequant places whare controlled substances are illegally sold, used, distributed, or administered.

Tha defendant shall not associate with any persons engaged in criminal activity, and shall not associate with any person convicted
of a felony unless granted permission to do so by the probation officar.

Tha dafendant shall permit a probation officer to visit him or har at any time at home or elsewhers and shall permit confiscation
of any ¢ontraband observed in plain view by the probation officer.

The defendant shall notify the probation officer within seventy-two hours of being arrested or questioned by aTaw anforcement
officer.

The defendant shall not enter into any agreement to act as an informar or a special agent of a law enforcement agency without
the permission of the court. ' '

As directed by the prébation officer, the defendarit shall notify third parties of risks that may ba oceasioned by the defendant’s
criminal record or personal history or characteristics, and shall permit the probation officer to make such notifications and to
confirm the defendant’s compliance with such notification requirement,

The dafendant shall sibmit to urinalysis testing as dirécted by the U. S. Probation Officae,
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~~Sefendant: STEVEN LADD FRITZ

Sase Number: 97-CR-152-001-H

RESTITUTION AND FORFEITURE

RESTITUTION

The defendant shall make restitution in the total amount of $18,000. Interest on restitution is waived
by the Court.

The defendant shall make restitution to the foilowing persons in the following amounts:

Name of Payee . ' ' - Amount of Restitution
Glen Berkenbile _ $18,000

2408 E. 72nd Place
Tulsa, OK 74137

Payments of restitution are to be made to the Clerk of the Court for the Northern District of Oklahoma
for transfer to the payee(s).

£ ¥ Restitution shall be paid in full immediately. Any amount not paid immediately shall be paid while
in custody through the Bureau of Prisons’ Inmate Financial Responsibility Program. Upon reiease from
custody, any unpaid balance shall be paid as a condition of supervised release,

If a victim has received compensation from insurance or any other source with respect to a loss, any
restitution ordered shall be paid to the person who is a victim before any restitution is paid to any such
provider of compensation, '

Any payment shall be divided proportionately among the payees named unless otherwise specified here.
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/—efendant: STEVEN LADD FRITZ _ :

~ase Number: 97-CR-152-001-H

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report.

Guideline Range Determined by the Court:

Total Offense Level: _ 23

Criminat History Category: 1

Imprisonment Range: 46 months to 57 months
Supervised Release Range: 2 to 3 years

Fine Range: $ 10,000 to $ 100,000

Restitution: $ 148,123

The fine is waived or is bélow the guideline range because of the defendant’s inability to pay.
Full restitution is not ordered for the following reason(s): because of the defendant’s inability to pay.

The sentence is within the guideline range, that range does not exceed 24 months, and the court
finds no reason to depart from the sentence called for by application of the guidelines,
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UNITED STATES DISTRICT COURT
Northern District of Oklahoma

UNITED STATES OF AMERICA

v. Case Number 98-CR—01'6-%-H /
PAUL RONALD BATES | o E D
Defendant. ' JUL 289

u B,
JUDGMENT IN A CRIMINAL CASE S, Dfs?%bardﬁ C
(For Offenses Committed On or After November 1, 1987} ICT o Jors

The defendant, PAUL RONALD BATES, was represented by Jack Schisler,

On motion of the United States the court has dismissed Count 1 of the Indictment.

The defendant pleaded guiity to Count 2 of the Indictment, April 3, 1998. Accordingly, the

defendant is adjudged guilty of such count, invelving the following offense:

Date Offense Count
Title & Section Nature of Offansa Concluded Number(s)

£ 18 USC' 922{g){8) Possession of a Firearm in Violation - 10/5/97 2
18 USC 924(a}(2} of a Protective Order ' '

As pronounced on July 16, 1988, t.he defendant is sentenced as provided in pages 2 through 5 of
this Judgment. The sentencs is imposed pursuant to the Sentencing Reform Act of 1984.

It is ordered that the defendant shall pay to the United States a special assessment of § 100, for
Count 2 of the Indictment, which shall be due imme_diately.

It is further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address untii all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid.

7%
Signed this the 25 day of Z:y

The Honorable Sven Erik Holmes
United States District Judge

, 1998,

_—~Defendant’s SSN: 442.82-5760
... Jefendant’s Date of Birth; 4/28/68 =
“'Defendant’s Mailing Addréss: Rt. 1, Box 283, Beggs OK 74421

Y
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~=Defendant: PAUL RONALD BATES

K

t" Case Number: 98-CR-016-001-H
 IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be
imprisoned for a term of 22 months.

The defendant shall surrender for service of sentence at the mst:tutlon designated by the Bureau of
Prisons before 12:00 noon on August 17, 1998.

RETURN

I have executed this Judgment as follows:

Defendant delivered on to _
at . With a certified copy of this Judgment.

United States Marshal

By

Deputy Marshal
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Defendant PAUL RONALD BATES

' _f__.ase Number: 98-CR-016-001-H
SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised release for a term of three (3)
yaars.

While on supervised release, the defendant shall not commit another federal, state, or local crime;
shall not illegally possess a controlled substance; shall comply with the standard conditions that have been
adopted by this court (set forth below); and shall comply with the following additional conditions:

1. The defendant shall report in person to the Probation Offica in the district to which the defendant is relessed as soon as
possible, but in no avent, later than 72 hours of retease from the custody of the Bureau of Prisons.
2. If this judgment imposes a fine, special assessment, costs, or restitution obligation, it shall be a condition of supervised release

that the defendant pay any such fine, assessments, costs, and réstitution that remam unpaid at the commencament of the
term of supervised release.

3. The defendant shall not own or possess a firearm, destructive device, or other dangerous weapan.

4. The defendant shall successfuily participate in a program of testing and treatmant {to include inpatient) for drug and alcohol
abuse, as directed by the Probaticn Cfficer, until such time as released from the program by the Probation Officer.

E. Tha defendant shalt abide by the "Special Finandial Conditions™ enumerated in Miscellaneous Order Number M-128, filed with
the Clerk of the Court on March 18, 1392,

B. The defendant shall participate in a program of domestic violence counseling, or other such treatment program as deemned”

appropriate, until such time as reieased from the program by the Probation Officer.

STANDARD CONDITIONS OF SUPERVISION

“Whilé the defendant isan supewlsed reléage pursuant to thls Judgment the defendant shall not commit anothar faderal state, C
or local crime, In addition:

1) The defendant shall not leave the judicial district without thé permission of the court or srobation officer.

2} The defendant shall report to the probation officar as directed by the court or probation officer and shall submit a truthful and
camplete written report within the first five days of each month.

3} The defendant shall answaer truthfully all inquiries by the probation officer and follow the instructions of the probation officer.

4} The defendant shall support his or her dependents and mest other family responsibilities.

5) The defendant shall work regularly at a lawful eccupation urlass axcused by the prabation officer for schooling, training, or other
acceptabla reasans.

6] The defendant shall notify the probation officer within seventy-two hours of any change in residence or employment,

7] The defendant shall rafrain from excessiva use of alcohol and shall not purchase, possess, use, distribute or administer any
narcotic or other centrolled substance, or any paraphernalia related to such substances, except as prescribed by a physician,

8) The defendant shall not frequent piaces where contralled substances are illegally sold, used, distributed, or administered.

9) The defendant shall net associate with any persons engaged in criminal activity, and shall not associats with any person convicted
of a felony uniaess granted permission to do sa by the probation officer.

10} The defendant shall permit a probation officer to visit him or her at any time at home or elsswhsre and shall parmlt confiscation
of any contraband observed in plain view hy the probation officar.

11) The defendant shall notrfy the probation officer within seventy-two hours of being arrested or questioned by a law enforcement
officer.

12) The defendant shall nat anter Into any agreement to act as an informer or a special agent of a law enforcement agency without
the permission of the court.

13! As directed by the probation officer, the defendant shall notify third parties of risks that may be accasioned by the defendant’s
criminat racord or parsonal history or characteristics, and shall permit the probation officer to make sueh notifications and to
confirm the defendant’s compliance with such notification requirement.

14} The defendant shall submit to urinalysis tasting as directed by the U. 5. Prabation Office.
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~«Defendant: PAUL RONALD BATES

" Case Number: 98-CR-016-001-H

FINE

The Court has determined that the defendant does not have the ability to pay interest, and it is
accordingly ordered that the interest requirement is waived.

The defendant shall pay a fine of $ 3,000, as to Count 2. This fine shall be paid in full immediately.
Any amount not paid immediately shall be paid while in custody through the Bureau of Prisons’ Inmate
Financial Responsibility Program. Upon release from custody, any unpaid balance shali be paid during the
term of supervised release.

1f the fine is not paid, the court may sentence the defendant to any sentence which might have been
originally imposed, See 18 U.8.C. § 3614,

b
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g-—«Defendant:_ PAUL RONALD BATES
' ase Number: 98-CR-016-001-H

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report,

Guideline Range Determined by the Court:

Total Offense Levek: 13

Criminal History Category: 11

Imprisonment Range: 18 months to 24 months
Supervised Release Range; 2 to 3 years

Fine Range: $ 3,000 to $ 30,000
Restitution: $ n/a

The sentence is within the guideline range, that range does not exceed 24 months, and the court
finds no reason to depart from the sentence called for by application of the guidelines,
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UNITED STATES DISTRICT COURT
- Northern District of Oklahoma

UNITED STATES OF AMERICA

v. Case Number 98-CR-013-001-H /
CHRISTOPHER MICHAEL JONES IL
Defendant. E
| - o | v, ¥ )
| JUDGMENT IN A CRIMINAL CASE ug L, ¢ 999
{For Offenses Committed On or After November 1, 1987) Dlsy%?a@ o w

The defendant, CHRISTOPHER MICHAEL JONES, was represented by Cindy Hodges Cunningham.
On motion of the United States the court has dismissed Counts 1 & b of the Indictment.

The defendant pleaded guilty to Count 4 of the Indictment, Aprit 3, 1998. Accordingly, the
defendant is adjudged guilty of such count, involving the following offense:

Date Offense Count
Title & Section Nature of Offense Concluded Number(s)
£ 8 USC 922(g}(1} Possession of a Firearm After 11/2/97 4

4

Former Conviction of a Felony

As pronounced on July 16, 1998, the defendant is sentenced as provided in pages 2 through 5 of
this Judgment. The sentence is imposed pursuznt to the Sentencing Reform Act of 1284,

It is ardered that the defendant shall pay to the United States a special assessment of $ 100, for
Count 4 of the Indictment, which shall be due irmmediately.

It is further ordered that the defendant shall notify the United States Attorney for this district within

30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid.

Signed this the 2/ ”—day of \ﬁ;,v_ , 1998.

. M

he Honorable Sven Erik Holmes
United States District Judge

Defendant’s SSN: 447-70-5730

Jefendant’s Date of Birth: 01/25/75

Defendant’s mailing address: 1328 E. 54th Street North, Tulsa OK 74126
Defendant’'s residence address: Tulsa County Jail, 500 S, Denver, Tuisa OK 74103
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g Defendant: CHRISTOPHER MICHAEL JONES

~ase Number: 98-CR-013-001-H
IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be
impriscned for a term of 109 months.

The Court makes the following recommendations to the Bureau of Prisons: that the Bureau of Prisons
designate a facility that will provide Comprehensive Substance Abuse Treatment during the defendant's
period of incarceration,

- The defendant is remanded to the custody of the United States Marshal.

RETURN

| have executed this Judgment as follows:

Defendant delivered on to

at

, with a certified copy of this Judgment.

United States Marshal

By

Peputy Marshal
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g“")efendant CHRISTOPHER MICHAEL JONES
 Case Number 98 CR 013 Q01 H

SUPERVISED RELEASE

Upon release from imprisonment, the defendant shal! be on supervised retease for a term of three (3)

years.

While on supervised release, the defendant shall not commit another federal, state, or local crime:

shall not illegally possess a controlled substance; shall comply with the standard conditions that have been
adopted by this court {set forth below); and shail’ comply with the following additional conditions:

1.

The defendant shall report in person to the Probation Office in the district to which the defendant is released as soon as
possibla, but in no event, later than 72 hours of release from the custedy of the Bureau of Prisons.

If this judgment impeses a fine, special assessment, costs, or rastitution abligation, it shall be a condition of supervised retease
that the defendant pay anmy such fine, assessments, costs, and rest:tuticn that remain unpaid at the commencement of the
term of supervised release,

The defendant shall not own or possess a firearm, destructive device, or other dangerous weapan.

The defendant shall successfully participate in a program of testing and treatmant (to include inpatient) for drug and alcoho!
abuse, as directed by the Probation Officer, until such time as released from the program by the Probation Officer.

The defendant shall submit to a search conducted by a United States Probation Qfficer of his person, residence, vehicle, office
and/or business at a reasonable time and in a reasonable manner, based upon reasonable suspicion of contraband or evidence
of a violation of a condition of release. Failure to submit to a search may be grounds for revocation. The defendant shall not
reside at any location without having first advised other residents that the premises may be subject to searches pursuant to
this condition. Additionally, the defendant shall obtain written verification from other residents that said residents
acknowledge the existence of this condition and that their failure 1o cooperate could result in revocation. This
acknowledgement shall be provided to the U. 8. Probation Office immediataly upon taking residency.,

The defendant shall abide by the "Spacial Financial Conditions" enumerated in Miscellanecus Order Number M-128, filed with
the Clerk of the Court on March 18, 1992,

STANDARD CONDITIONS OF SUPERVISION

While the defendant is on supervised releasa pursuant to this judgment, the defendant shall not commit another federal, state,

or local crime. In addition:

1)
2)

3)
4
5]

8)
7)

8)
)]

100
™

12)

14)

The defendant shall not leave the judicial district without the permission of the court or probation officer.

The defendant shall report to the probation officer as directed by the court or probation officer and shall submit a truthful and
complete written raport within the first five days of each month. _

The defendant shall answer truthfully all inquiries by the probation officer and follow the instructions of the probation officer.
The defendent shall support his or her depandants and meet other family responsibilities.

Tha defendant shall work regularly at a lawfui occupation unless excused by the probation officer for schaoling, training, or ather
acceptable reasons.

Tha defendant shall notify the probation officer within seventy-two hours of any change in residence or employmant.

The defendant shalt refrain from excessive use of alcohol and shall not purchasa, possess, use, distribute or administer any
narcotic or other controlled substance, or any paraphernalia related to such substances, except as prescribed by a physician.
The defendant shall not frequent places where controlled substances are illegally sold, usad, distributed, or administered.

The defendant shall not associate with any persons engagad in ¢riminal activity, and shall not associate with any person convicted
of a felony uniess granted permission to do so by the probation officer.

The defendant shall parmit a probation officer to visit him or her at any time at home or elsewhere and shall permit confiscation
of any contraband observed in plain view by the probation officer.

The defendant shall notify the probation officer within sevanty-two hours of being arrasted or questioned by a law enforcement
officer.

The defendant shall not enter into any agreement to act as an informer or a special agent of a law enforcement agency without
the permission of the court. _

As directed by the probation officer, the defendant shall notify third parties of risks that may be occasioned by tha defendant’s
criminal record or parsonal history or characteristics, and shall parmit the probation officer to make such notifications and to
canfirm the defendant’s compliance with such notification requirement,

The defendant shall submit te urinalysis testing as directed by the U. 5. Probation Office.
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(—Defendant: CHRISTOPHER MICHAEL JONES

. Zase Number: 98-CR-013-001-H

FINE

The defendant shall pay a fine of $ 1,500, as to Count 4. This fine shall be paid in full immediately.

Any amount not paid immediately shall be paid while in custody through the Bureau of Prisons’ Inmate

- Financial Responsibility Program. Upon release from custody, any unpaid balance shall be paid during the
term of supervised release.

if the fine is not paid, the court may sentence the defendant to any sentence which might have been
originaily imposed. See 18 U.5.C. § 3614.
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g—efendant: CHRISTOPHER MICHAEL JONES

i . —ase Number; 98-CR-013-001-H

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report.

Guideline Range Determined by the Court:

Total Offense Level: 24

Criminal History Category: 1%

Imprisonment Range: 92 months to 115 months
Supervised Release Range: 2 to 2 years

Fine Range: $ 12,500 ta § 126,000
Restitution: $n/a

The fine is waived or is below the guideline range because of the defendant’s inability to pay.

The sentence is within the guideline range, that range does not exceed 24 months, and the court
finds no reason to depart from the sentence called for by app!ication of the guidelines.
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UNITED STATES DISTRICT COURT
0 - ~Northern District of Oklahoma

UNITED STATES OF AMERICA

v. Case Number 97-CR-183-003-H /

- | F
ROMAN YAHOLA I L

Defendant.

The defendant, ROMAN YAHOLA, was represented by Martin Hart.
On motion of the United States the court has dismissed Counts 1, 2, & 4-64 of the Indictment.

The defendant pleaded guiity to Count 3 of the Indictment, Aprii 16, 1998. Accordingly, the
defendant is adjudged guilty of such count, involving the following offense:

Date Offense Count
Title & Section Nature of Offense _ Concludad Numbar{s)

£18USC 1341 & 2 Mail Fraud & Causing a Criminal Act _ 8/1/85 3
As pronounced on July 14, 1998, the defendant is sentenced as provided in pages 2 through 5 of
this Judgment. The sentence is impesed pursuant to the Sentencing Reform Act of 1384,

It is ordered that the defendant shall pay to the United States a special assessment of $ 50, for Count
3 of the Indictment, which shall be due immediately.

it is further orderad that the defendant shall notify the United States Attorney for this district within

30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid.

5
Signed this the _2/ " day of \7;1# , 1998,

Fhe onorable Svén Erik Holmes
United States District Judge

Defendant’s SSN: 447-52-2068
Yefendant's Date of Birth: 6/21/63
Defendant’s residence and mailing address: 108 A Fus Cate, Okemah, OK 74859

45




AO 245 5 (Rev. 7/93)(N.D. Okla. rév.) Sheet 2 - Imprisonment

Judgment--Page 2 of 5
K-Pefendant: ROMAN YAHOLA

" .Case Number: 97-CR-163-003-H
IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be
imprisoned for a term of 24 months.

The Court makes the following recormendations to the Bureau of Prisons: that the Bureau of Prisons
designate the El Reno Camp as the place of incarceration for this defendant.

The defendant shall surrender for service of sentence at the institution designated by the Bureau of
Prisons befare 12:00 noon on August 14, 1998,

RETURN

| have executed this Judgment as follows:

Defendant delivered on ' to |
at - ' , with a certified copy of this Judgment.

N
10

United States Marshal

By

Deputy Marshal
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Defendant: ROMAN YAHOLA
~ase Number: 97-CR-163-003-H

SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised release for a term of three {3}

years.

While on supervised release, the defendant shall not commit another federal, state, or local crime;

shail not illegally possess a controlled substance; shall comply with the standard conditions that have been
adopted by this court (set forth below}; and shall comply with the following additional conditions:

P

.

The defendant shall report in person to the Probation Office in the district to which the defendant is
released as soon as possible, but in no event, later than 72 hours of release from the custody of the
Bureau of Prisons.
If this judgment imposes a fine, special assessment, costs, or restitution obligation, it shall be a
condition of supervised release that the defendant pay any such fine, assessments, costs, and
restitution that remain unpaid at the commencement of the term of supervised release.
The defendant shall not own or possess a firearm, destructive device, or other dangerous weapon.
The defendant shall successfully participate in a program of testing and treatment {to include
inpatient) for drug and alcohol abuse, as directed by the Probation Officer, until such time as released
from the program by the Probation Officer.
The defendant shali abide by the "Special Financial Conditions” enumerated in Miscellaneous Order
Number M-128, filed with the Clerk of the Court on March 18, 1992.

STANDARD CONDITIONS OF SUPERVISION

While the defendant is on supervised release pursuant 1o this judgment, the defendant shall not commit anothar faderal, state,

or local crime. In addition:

1}
2)

3)
4}
5)

6}
7}

g)
9}

10
11}
12}

13)

14)

The defendant shall not leave the judicial district without the permission of the court or probation officer,

The defendant shall report to the probation officer as directed by the court or probation officer and shall submit a truthfui and
complete written report within the first five days of each month.

The defendant shali answer truthfully all inquiries by the probation officer and follow the instructions of the probation officer.
The defendant shall support his or har dependents ‘and meet other family responsibilities.

The defendant shall work regularly at a lawful cccupation unless axcused by the probation officer for schaoling, training, or other
acceptable reasons.

The defendant shall notify the probation officer within seventy-two hours of any change in residence or employment.

The defendant shall refrain from excessive use of alcohol and shail not purchase, possess, use, distribute or administer any
Harcotic or other controfled substance, or any paraphernalia related to such substances, except as prescribed by a physician.
The defendant shafl not frequent places where controlled substancas are illegally sold, used, distributed, or administered.

The defendant shall not associate with any persons engaged in ¢riminal activity, and shall not associate with any person convicted
of a felony unless granted permission to do so by the probation officer.

The defendant shalt parmit & probation officer to visit him or her at any time at home or elsewhere and shall permit confiscation’

of any contraband observed in plain view by the probation officar.

Tha defendant shall natify the probation officer within seventy-two hours of being arrestad or quastioned by a law enforcement
officer.

The dafandant shali not enter into any agreement to act as an informer or a special agent of a law enforcement agency without
the permission of the caurt.

As directed by the probation officer, the defendant shall notify third parties of risks that may be occasioned by the defendant’s
ariminal recerd or personal history or characteristics, and shall permit the probation officer to make such notifications and to
confirm the defendant’s compiiance with such notification requirement.

The defendant shall submit to urinalysis testing as directad by tha L. S. Probation Office.
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~Defendant: ROMAN YAHOLA

—ase Number; 97-CR-163-003-H

RESTITUTION AND FORFEITURE

RESTITUTION

The defendant shall make restitution in the total amount of $3,600. Interest on restitution is waived
by the Court.

The defendant shall make restitution to the following persons in the following amounts:

Name of Pavee Amount of Restitution

United States of America $3,600
Department of Health & Human Services

Attn: Medicare Fraud

Washington D.C.

Payments of restitution are to be made to the Clerk of the Court for the Northern District of Oklahoma
for transfer to the payeeis). '
e Restitution shall be paid in full immediately. Any amount ot paid immediately shall be paid while
in custody through the Bureau of Prisons’ Inmate Financial Responsibility Program. Upon release from
custody, any unpaid balance shall be paid as a condition of supervised release.

If a victim has received compensation from insurance or any other source with respect to a ioss, any
restitution ordered shall be paid to the person who is a victim before any rastitution is paid to any such
provider of compensation. :

Any payment shall be divided proportionately among the payees named unless otherwise specified here.
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. Defendant: ROMAN YAHOLA

£ Case Number: 97-CR-163-003-H

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report.

Guideline Range Determined by the Court:

Total Offense Level: 10

Criminal History Category: v

Imprisonment Range: 21 months to 27 months
Supervised Release Range: 2 to 3 years

Fine Range: $ 2,000 to $ 20,000
Restitution: $ 1,180,540.80

The fine is waived or is below the guideline range because of the defendant’s inability to pay.
Full restitution is not ordered for the following reasonl(s): because of the defendant’s inability to pay.

The sentence is within the guideline range, that range does not exceed 24 months, and the court
finds no reason to depart from the sentence called for by application of the guidelines.
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UNITED STATES DISTRICT COURT ,g,d T-RX3-FK
f"“‘* R | Northern District of Oklahoma

UNITED STATES OF AMERICA

v Case Number 97-CR-173-001-K /
) nl
JAMES FRANCIS WARNER JR. | FILETD
Defendant.

UL 23 20
JUDGMENT IiN A CRIMINAL CASE 2hil Lombardi
{For Offenses Committed On or After November 1, 1987) U.8. DISTRIGT Lc‘fu%rf(

The defendant, James Francis Warner Jr., was represented by Stephen J. Knorr.

The defendant pleaded guiity to Counts 1, 2 & 3 of the Indictment, April 16, 1998. Accordi'ngiy, the
defendant is adjudged guilty of such counts, invoiving the following offenses:

: Date Offense Ceunt
Title & Section Nature of Offense : _ _ Congluded Numbar(s}
18 USC 371 Conspiracy to Travel Interstate to 8/1/97 1
Aid in a Racketeering Enterprise
© 1B USC 1952(a)(3) Interstate Travel in Aid of Racketeering ' 11/11/96 2
& 2{a) & Aiding and Abetting
18 USC 1952{a)(3) Interstate Travel in Aid of Racketeering 11/26/96 3
& 2(a) & Aiding and Abetting

As pronounced on July 16, 1998, the defendant is sentenced as provided in pages 2 through 5 of
. this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984,

It is ordered that the defendant shall pay to the United States a special assessment of § 300, for
Counts 1, 2 & 3 of the Indictment, which shail be due immediately,

It is further ordered that the defendant shail notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid.

Signed this the 202 day of , 1998.

%m@ ,

The Honoragle Terry ¢/ Kern, Chief
Defendant’s SSN: 446-52-7664 United States District Judge
¢ Defendant’s Date of Birth: 02/07/50 | - - o
Defendant’s residence and mailing address: 1435 1/2 S. Peoria Avenue, Tulsa OK 74120

H
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#—Defendant: JAMES FRANCIS WARNER JR.

Sase Number: 97-CR-173-001-K
IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be

imprisoned for a term of 18 months, as to each of Counts 1, 2 & 3. Said terms to run concurrently, each
with the other.

The Court makes the following recommendations to the Bureau of Prisons: that the defendant receive
Comprehensive Drug Treatment while in custody.

The defendant shall surrender for service of sentence at the institution designated by the Bureau of
Prisons before 12:00 noon on August 17, 1998,

RETURN

| have executed this Judgment as follows:

Defendant delivered on to
at , with a certified copy of this Judgment.

United States Marshal

By

Deputy Marshal
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defendant: JAMES FRANCIS WARNER JR.

;ase Number: 97-CR-173-001-K
SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised release for a term of three (3}
years, as to each of Counts 1, 2 & 3. Said terms to run concurrently, each with the other,

While on supervised release, the defendant shall not commit another federal, state, or local crime;
shall not illegally possess a controlled substance; shall comply with the standard conditions that have been
adopted by this court {set forth below); and shall comply with the following additional cenditions:

1. The defendant shall report in person to the Probation Office in the district to which the defendant is released as soon as
possible, but in no event, later than 72 hours of release from the custody of the Bureau of Prisons.
Z. if this judgment imposes a fine, special assassment,’ costs, or restitution obligation, it shall be a condition of supervised release

that the defendant pay any such fine, assessments, costs, and restitution that remain unpaid at the commencement of tha
term of supervised release.

3. The defendant shall not own or possess a firearm, destructive device, or other dangerous weapon.

4, The defendant shall successfully participata in a program of testing and treatment (to include inpatient) for drug and alcohol
abuse, as directed by the Probation Gfficer, until such time as released from the program by the Prabation Officer.

5. The defendant shall submit 1o a search conducted by a United States Probation Officer of his person, residence, vehicle, office

and/or business at a reasonable time and in a reasonable manner, based upon reasonable suspicion of contrahand or evidence
of a violation of a condition of release. Failure to submit to a search may be grounds for revocation. The defendant shall not
reside at any location without having first advised other residents that the premises may he subject to searches pursuant to
this condition. Additionally, the defendant shall cbtain written verification from other residents that said residents
acknowledge the existénce of this condition and that their failure to cooperate could result in revocation. This

{F“\ acknowledgemant shail be provided to the U. S, Probation Office immediately upon taking residency.

Y1 The defendant shall abide by the "Special Financial Conditions” enumerated in Mlscelianeous Order Nember M-128, f:led with
the Clerk of the Court on March 18, 1992, :

STANDARD CONDITIONS OF SUPERVISION

While the defendant is on supervisad release pursuant to this judgment, the defendant shall not commit ancther federal, stata,
or local erime. In addition:

i) The defendant shall not leave the judicial district without the parmission of the court or probation officer.
2} Thea defendant shall report to tha probation officer as directed by the court or probation officer and shail submit a truthfuf and
complete written report within the first five days of each month.
3) The dafendant shall answer truthfully all inquiries by the probation officer and follow the instructions of the probation offlcer‘
4} The defendant shall support his ar her dependents and meet other family responsibilities.
§) The dafandant shail work regularly at a lawful occupation unless excused by the probation officer far schooling, training, or other
_ acceptable reasons,
6) The dsfandant shall notify the probation officer within seventy-two hours of any change in re51dence or employmant.
7} The defendant shall refrain from excessive use of alcoho! and shall not purchase, possess, use, distribute or-administer any
_ narcotic or other controlled substance, or any paraphernalia refated to such substances, except as prescribed by a physician.
8) The defendant shail not frequent places where controlled substances are illegally sold, used, distributed, or administered.
8] The defandant shall not associate with any persons engaged in criminal activity, and shall not associate with any parson convictad
of a felony unless granted permission to do so by the probation officer.
10} Tha déafendant shall permit a probation officer to visit him or her at any time at home or elsewhere and shall permit confiscation
- of any contraband observed in plain view by the probation officer.
111 The defendant shall notify the probation officer within saventy-two hours of being arrested or questioned by a law enforcement
officar.
12} The defendant shall not enter into any agreement to act as an informer ar a special agent of a law enforcement agency without
the permission of the court.
f‘“-!.‘:B) As directed by the probation officer, the defendant shall notify third parties of risks that may be occasioned by the defendant’s
' criminal record or personal history or charactéristics, and shall permit the probation officer to make such notifications and to
confirm the defendant’s compliance with such notification requirement.
14} The defendant shall submit to urinalysis testing as directed by the U. S, Probation Office.
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~Defendant: JAMES FRANCIS WARNER JR.

*  Case Number: 97-CR-173-001-K

- FINE

The Court has determined that the defendant does not have the ability to pay interest, and it is
accordingly ordered that the interest requirement is waived.,

The defendant shall pay a fine of $ 1,500, as to Count 1. This fine shall be paid in full imm'ediately.
Any amount not paid immediately shall be paid through the Bureau of Prisons’ Inmate Financial Responsibility

Program. Upon release from custody, any unpaid balance shall be paid during the term of supervised
release.

If the fine is not paid, the court may sentence the defendant to any sentence which might have been
originally imposed. See 18 U.5.C, § 3614.
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~Defendant: JAMES FRANCIS WARNER JR.

~>ase Number; 97-CR-173-001-K

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report.

Guideline Range Determined by the Court:

Total Offense Level: 12

Criminal History Category: il _

imprisonment Range: 12 months to 18 months Cts. 1, 2 & 3
Supervised Release Range: 2 to 3 years Cts. 1,2, &3
Fine Range: $ 3,000 to $ 30,000 Cts. 1,2, &3
Restitution: $ n/a '

The fine is waived or is below the guideline range because _of the defendant’s inability to pay.

The sentence is within the guideline range, that range does not exceed 24 months, and the court
finds no reason to depart from the sentence called for by appiication of the guidelines.
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_ UNITED STATES DISTRICT COURT & !
- - Northern District of Oklahoma 723 ¥

UNITED STATES OF AMERICA

V. Case Number 98-CR-019-001-K

FRANCIS XAVIER FISHER

Defendant. 7 ILED
JUDGMENT IN A CRIMINAL CASE L %3 meq @/
{For Offenses Committed On or After November 1, 1987) Bule:
Phil Lombardi, Clerk

U.S. BISTRICT COUAT
The defendant, FRANCIS XAVIER FISHER, was represented by Ronald L. Daniels.

The defendant pleaded guilty to Count 1 of the Indictment, April 21, 1988. Accordingly, the
defendant is adjudged guilty of such count, involving the following offense:

_ Data Offensa Count
Title & Section Nature of Oﬂ‘anse i e _ Conciuded Numbaer(s}
18 USC 922{g){1) Possession of a Firearm After 1/17/98 1

Former Conviction of a Felony
' ~ As pronounced on July 16, 1998, the defendant is sentenced as provided in pages 2 through 5 of
this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984,

It is ordered that the defendant shall pay to the United States a special assessment of $ 100, for
Count 1 of the Indictment, which shall be due immediately.

It is further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid.

Signed this the =<e2_day of M , 1998.

Honorabjg Terry C. Kﬁrn, Chief
United States District Judge

. Defendant’s SSN: 496-60-6152
£ Defendant’s Date of Birth: 6/21/54 |
Defendant’s residence and mailing address: 4901 S. Quaker Avenue, Tulsa OK 7410%

5
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~~Defendant: FRANCIS XAVIER FISHER

ase Number: 98-CR-019-001:K
|MPR_ISONME_NT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be
imprisoned for a term of B moanths.

The Court makes the following recommendations to the Bureau of Prisons: that the Bureau of Prisons
designate the Turley Correctional Center as the place of incarceration.

The defendant shall surrender to the designated institution by 12:00 noon on August 17, 1998,

RETURN

| have executed this Judgment as follows:

Defendant deliverad on to .
at , with a certified copy of this Judgment.

United States Marshal

By

Deputy Marshal




1

AQ 245 5 {(Rev. 9/97}{N.D. Okla. rev.) Sheet 3 - Supervised Retease

. . Judgment--Page 3 of 6
Jefendant: FRANCIS XAVIER FISHER

" _ase Number: 98-CR-019-001-K
SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised release for a term of three {3)
years.

While on supervised release, the defendant shall not commit another federal, state, or local crime;
shail not illegaily possess a controlled substance; shail comply with the standard conditions that have been
adopted by this court (set forth below); and shall comply with the following additional conditions:

1. The defendant shall report in person to tha Probation Office in the district to which the defendant is released as soon as
possible, but in no avent, later than 72 hours of release from the custody of the Buraau of Prisons.
2. If this judgment imposes a fine, special assassment, costs, or restitution obligation, it shall be a condition of supervised relsase

that the defendant pay any such fine, assessments, costs, and rastitution that remain unpaid at the commencement of the
term of supervised releass,

3. The defendant shall not own or possess a firsarm, destructive device, or other dangerous weapon,

4, The defendant shall successfully participate in a program of testing and treatment {to include inpatient} for drug and alcohol
abuse, as directed by the Probation Officer, until such time as released from the program by the Probation Officer.

5. The defendant shaill be piaced on home detention to include electronic monitoring at the discretion of the U, 5. Probation Office

for a pericd of five (5} months, to commenca within 72 hours of release from imprisonment. During this time, the defendant
shall remain at place of residence except for employment and other activities approved in advance by the probation office.
The defendant shall maintain a telephonse at place of residence without any special services, modems, answering machines,
or cordless telaphanes for the above period. The defendant shall wear an electronic device and shail observe the rules
specified by the Probation Office. The entira cost of this program shall be paid by the defendant.
£ The defendant shall abide by the "Special Financial Conditions" enumerated in Miscelianeous Order Numnber M-128, filed with
R the Clerk of the Court on March 18, 1992.

STANDARD CONDITIONS OF SUPERVISION

While the defendant is on supervised releass pursuant to this Judgment the defendant shall not commit another federal, state,
ot local erime, In addition:

1} Tha dafandant shali not feave the judiciat district withaut the parmission of the court or probation officer.
2) The defendant shall report to the probation officer as directed by the court or probation officer and shall submit a truthful and
complete written report within the first five days of sach month.
3} The defendant shall answer truthfully all inguiries by the probation officer and follow the instructions of the probation officer.
4) Tha defendant shall support his or her dependents and maet other family responsibilities.
B) The defendant shall work regularty at a lawful occupation unless excused by the probation officer for schoeling, training, or other
acceptable reasons. ' ' -
B8) The defendant shall notify tha probation officer within seventy-two haours of any change in residence or employment.
7} The defendant shall refrain from excessive use of alcohol and shall not purchase, possess, use, distribute or administer any
. narcotic or other cantrolled substance, or any paraphamalia related to such substances, except as préscribed by a physician.
8} The defendant shall not frequent places where controlled substances are illegally sold, used, distributed, or administered.
9} Thedafandant shall not associate with any persons engaged in criminat activity, and shall not associate with any person convicted
of a felony unless granted permission ta da so by the probation officer,
10} The defendant shall permit a probation officer to visit him or her at any time at home or elsewhéere and shail parmit conﬁscat:on
of any contraband observed in plain view by the probation officer.
11} The defendant shall notify the probation officer within seventy-two hours of being arrested ar questionad by a law enforcement
officar,
12} The defandant shall not enter into any agreement to act as an informer or a spacial agent of a law enforcement agency without
the permissicn of the court.
13} As directed by thae probation officer, the defendant shall natify third parties of risks that may be occasioned by the defsndant’s
ﬁ‘ . eriminal record or personal history or characteristics, and shall permit the probation ofticer to make such notifications and to
- confirm the defendant’'s compliance with such notification requirement.
14) Tha defendant shall submit to urinalysis testing as directed by the U. 5. Probation Office.
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¢~ Jefendant: FRANCIS XAVIER FISHER ' '
Case Number: 98-CR-019-001-K
FINE

The Court has determined that the defendant does not have the ability to pay interest, and it is
accordingly ordered that the interest requirement is waived.

The defendant shall pay a fine of $ 1,500, as to Count 1. This fine shall be paid in full immediately.
Any amount not paid immediately shall be paid while in custody through the Bureau of Prisons’ Inmate

Financial Responsibility Program. Upon release from custody, any unpaid balance shall be paid during the
term of supervised release.

If the fine is not paid, the court may sentance the defendant to any sentence which might have been
originally imposed. See 18 U.8.C. § 3614.
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¢ efendant: FRANCIS XAVIER FISHER -

<ase Number: 98-CR-019-001-K

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report.

Guideline Range Determined by the Court:

Total Offense Level: 12

Criminal History Category: |

Imprisonment Range: 10 months to 16 months
Supervised Release Range: 2 ta 3 years

Fine Range: $ 3,000 to $ 30,000
Restitution: $ n/a

The fine is waived or is below the guideline range because of the defendant’s inability to pay.

The sentence is within the guideline range, that range does not exceed 24 months, and the Court
finds no reason to depart from the sentence called for by application of the guidelines.
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UNITED STATES DISTRICT COURT FOR
THE NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA )
. Plaintiff ) '
) /
VS ) Case Number 96-CR-022-001-B
- )
CHARLES WAYNE EASKY )
- Defendant ) ENTERED ON DOCKET
D ATE'"UL 2 0 1998
ORDER REVOKING SUPERVISED RELEASE

Now on this 12th day of June 1998, this cause comes on for sentencing concerning al!egations
that the defendant violated conditions of supervised release as set out in the Petition on Supervised
Release filed on September 23, 1997, The defendant is present in person and represented by counsel,
' Stephen 7. Knorr. The Govemmentls fépre'sentéd:by Assistant Umted .S"t_atex.s Attorrie.y,. FL. Dunh,
I1I, and the United States Probation Ofﬁcé is represented by David Plunkett.

On November 5, 1997, a Revocation Hearing was held regarding the allegation noted in the
Petition on Supervised Release, said allegation being that a urine specimen collected on September
8, 1997, tested positive for amphetamine/methamphetamine. During the Revocation Hearing, the
defendant stipulated to the violation as alleged in the Petition. The Court found that the defendant
was in violation of the conditions of his release and supervised release was revoked. The Court passed
sentencing to May 15, 1998. On April 26, 1998, Easky submitted to urinalysis that tested positive
for amphetamine/methamphetamine and the Court rescheduled the hearing for June 12, 1998. On this
date, the Court proceeded with sentencing and found that the f;onviction occurred after November

1, 1987, an;i_ that Chz«_lpt.er 7 _of the U S. Sentencing qud.g}ings Iis__. appli;ab_lg. Furthgr, the_ Court

found that the violation of supervised release constituted a Grade C violation in accordance with




USSG § 7B1.1(a)(3), and the defendant’s Criminal History Category of I is applicable for determining
the imprisonment range. In addition, the Court found that a Grade C violation and a Criminal History
Category of T establish a revocation imprisonment range of three (3) to nine (9) months in accordance
with USSG § 7B1.4(a) and 18 U.S.C. § 3583(e). In consideration of these findings and pursuant to
U.S. vs. Lee, 757 F.2d 770 (10th Cir. 1992), in which the circuit determined that the policy
statements in Chapter 7 were not m;ndatory, but must be considered by the Court, the following
sentence is ordered:

It is the judgment of the Court that the defendant, Charles Wayne Easky, is hereby committed
to the custody of the U.S. Bureau of Prisons to be imprisoned for a term of eighteen (18) months.
The Court recommends that, classification provisions permitting, the defendant be confined in a
facility capable of providing the 500 hour comprehensive substance abuse treatment.

Up'on: release fr'om‘ixﬁpﬁsori:hent', the defendant shall be placed on supervis_ed reléase fbr a
term of eighteen (18) months. Within 72 hours of release from custody of the Bureau of Prisons, the
defendant shall report in person to the probation office in the district to which he isnreleased. While
on supervised release, the defendant shall not commit another federal, state, or local crime, shall
comply with the standard conditions that have been adopted by this Court, and shall comply with the
following additional conditions:

1. The defendant shall not own or possess a firearm or destructive device.
2. The defendant shall participate in a program of testing and treatment for drug
abuse, as directed by the probation officer, until such time as he is released from

the program by the probation officer.




3. The defendant shall abide by the Special Search and Seizure Condition as
enumerated in Miscellaneous Order M-128, filed with the Clerk of the Court on
May 25, 1995.
The defendant shall rgmain free on community supervision under the same rules and
conditions of supervision with home confinement to include electronic monitoring, and shall report

to the facility of designation as determined by the Bureau of Prisons on July 20, 1998, at 11:00 a.m.

Senior United States District Judge




IN THE UNITED STATES DISTRICT COURTFORTHF J L E D
NORTHERN DISTRICT OF OKLAHOMA

| JUL 161998 (
UNITED STATES OF AMERICA, ) Phit Lombardi, Clark
) U.S. DISTRICT COURT
Plaintiff, ) :
) .
v. )  No. 98-CR-81-C
| )
'BALDOMERO REYES, ) ENTERED ON DOCKET
)
Defendant. ) DATE ’7 -/ 7“ ?3

It is herebyORDERED, ADJUDGED, and DECREED, that b_as_ed upon the
govemment’s Motion and to best meet the ends of justice, defendant BALDOMERO
REYES is dismissed as a defendant from Case No. 98-CR-81-C.

IT IS SO ORDERED.

H. DALE COOK
United States District Judge
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'IN THE UNTTED STATES DISTRICT COURT nﬁgJUL 161938
FOR THE NORTHERN DISTRICT OF OKLAHOMA piij Lombardi, Clark
1.8, DISTRIGT CQURY

UNITED_ STATES OF AMERICA

)
. )
V5. )
)  Docket No. 93-CR-152-001-E /
)
" Danny William Murphy ) ENTZRED ON DCCKCT

DATE _7~/6~%f

ORDER REVOKING SUPERVISED RELEASE

Now on this 16th day of July, 1998, this cause comes on for sentencing after the Court
found that the defendant had violated the conditions of Supervised Release as alleged in the
Amended Petition on Supervised Release filed on May 27, 1998. Murphy is present in person and

- represented by counsel, Stephen Knoor. The Government is represented by Assistant United
States Attorney Charles McLoughiin, and the United States Probation Office is represented by
Robert E. Boston. Heretofore, on the 11th day of February, 1994, the defendant, Danny William
Murphy, was sentenced to a 21 month term of imprisonment followed by a three year term of
supervised release after pleading guilty to Possessioﬁ of 'Stblen’ Mail, in violation of Title 18,
USC, § 1708. | |

On May 27, 1998, Senior U.S. Probation Officer Robert E. Boston filed an Amended
Petition on Supervised Release alleging that the defendant had violated the conditions of
Supervised Release in that he had:

(1). Failed to report to the probation office in the district to which he was released within 72

hours of release from the custody of the Bureau of Prisons;

pr:




~ (2). Assaulted John Earl Patrick and Nicole Sheree Jones; and

(3). Committed the crimes of Forgery and Uttering a Forged Instrument in Galesburg, Knox
.County, Ilinois.

At a Supervised Release Revocation Hearing held on July 16, 1998, the defendant stipulated
to the allegations in the Amended Petition on Supervised Release filed on May 27, 1998,

The Court hereby finds that the defendant violated the terms and condiﬁons of supervised
release and orders that the defendant’s supervised release term be revoked. Further, the Court
finds that, pursuant to the Sentencing Reform Act of 1984, the violations as noted in the Petitibn
on Supeﬁ*ised Release occurred after November 1, 1987, and that Chapter 7 of the U. S. Sentencing
Guidelines is applicable. Further, the Cﬁurt finds fhat the violations of sup'er%/ised release constitute
a Grade B violation in accordance with U.S.S.G. § 7B1 .1(5.)(2), and fﬁat the défendént's ori.ginal
Criminal History Category of VI is applicable for determining the imprisonment range. In addition,
the Court finds that a Grade B violation and a Criminal History Category of VI establish a revocation
imprisonment range of 21 to 24 months in accordance with U.S.S.G § 7B1.4(a) and 7B1.4(b)(3)(A),
and 18 US.C. § 3583(e).' In consideration of these findings and pursﬁant to UL.S, vs Lee, 957 F 2d
770 (10th Cir. 1992), in which the Circuit determined that the policy statements in Chapter 7 were
not mandatory, but must be considered by the Court, the following sentence. is ordered.

It is the judgment of the Court that the defendant, Danny William Murphy, is hereby committed

to the custody of the Bureau of Prisons to be imprisoned for a term of 24 months. The defendant

shall pay restitution in the amount of $825.00 to Rosehill State Bank as ordered in the original

Judgment and Commitment Order.

2)




[©

The Honorable James O. Ellison
U.S. District Judge
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UNITED STATES DISTRICT COURT JUL 14 1998 i

~ o ~ Northern Dl strict of Oklahoma |
L _ - Phil Lombardi, Clerk
UNITED STATES OF AMERICA U.S. DISTRICT COURT
V. _ Case Number 97-CR-086-001-BU

—— ——— i ——

ENTERED ON DOCKET
DATE 7.15-98

ANTHONY LEE SPENCER
Defendant.

JUDGMENT IN A CRIMINAL CASE

{For Offenses Committed On or After November 1,
The defendant, ANTHONY LEE SPENCER, was represented by Allen M. Smallwood.

The defendant pleaded guilty to Counts 1-37 of the Indictment, January 23, 1998. Accordingly, the
defendant is adjudged guilty of such counts, involving the following offenses:

Date Offanse Count
Title & Section Nature of Offanse Concluded Number(s}
18 USC 371 Conspiracy, Defraud the United States, 5/24/95% 1

the internal Revenue Service, by Aiding and Assisting in,
and Procuring, Counseling, and Advising the Preparation and
- Presentation of Faise and Fraudulent Federal Income and Employment Tax Returns

"-\6 USC 7206(2)  Aiding and Assisting in, and PrOcuting, Counseling, 2/3/95 2-32
o o “and Advising the Preparation of False income Tax Returns
26 USC 7206(1}) Subscribing False U.S. Corporation Income Tax Return  8/2/93 33
26 USC 7206(1) Subscribing False U.5. individual Federal Income Tax 10/18/95 34-37
: : Returns

As pranounced on June 30, 1998, the defendant is sentenced as provided in pages 2 through 5 of
this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984."

It is ordered that the defendant shall pay to the United States a specaal assessment of $ 1,850, far
Counts 1-37 of the Indictment, which shall be due immediately.

ltis further el dered .that the defendant sl'gali" otrfy the ”!.,lgited States Attorw‘ ’E&%‘ |ﬂ’ﬁn

30 days of any gchange of l;name, reSIdence, or ”n:t g, until all _f_.i_‘rte;!s_ restitut
> “"ihmﬂowﬁ hw
Ml Wﬂ. Ok

Yefendant’'s SSN: 429-80-1374
Jefendant’s Date of Birth: 12!2!47
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‘_,--Defendant ANTHONY LEE SPENCER

-ase Number: 97-CR-086-001-8U
IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be
imprisoned for a term of 63 months; 60 months as to Count 1, 3 months on each of Counts 2-37. Counts
2-37 shall run concurrently, each with the other, but consecutive to Count 1. Therefore, the total term of
imprisonment is 63 months.

The Court makes the folowing recommendations to the Bureau of Prisons: that the Bureau of Prisons
designate the place of incarceration in a facility as close as possible to the defendant’s home. Specifically,

the Court recommends El Reno FCI for the p!ace of lncarcerat!on

The defendant shall surrender for service of sentence at the mstltutlon des1gnated by the Bureau of
Prisons before noon on August 28, 1998.

RETURN

| have executed this Judgment as follows:

Defendant delivered on to
at ' . with a certified copy of this Judgment.

e e e i et s s United States Marshal

By

Deputy Marshal
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fwd'.)efendant ANTHONY LEE SPENCER

3

-ase Number;: 97-CR-086-001-BU

SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised release for a term of three {3)

years, as ta Count 1, and one (1) year as to each of Counts 2-37. All counts shall run concurrently, each
with the other,

While on supervised relsase, the defendant shall not commit another federal, state, or local crime;

shall not illegally possess a controlled substance; shall comply with the standard conditions that have bsen
adopted by this court {set forth below}; and shall comply with the following additional conditions:

1.

The defendant shall report in person to the Probation Qffice in the district to which the defendant is
released as soon as possible, but in no event later than 72 hours of release from the custody of the
Bureau of Prisons. _
If this judgment imposes a fine, special assessment, costs, or restitution obligation, it shall be a
condition of supervised release that the defendant pay any such fine, assessments, costs, and
restitution that remain unpaid at the commencement of the term of supervised release.
The defendant shall not own or possess a firearm, destructive device, or other dangerous weapon.
The defendant shall abide by the "Special Financial Conditions" enumerated in Miscellaneous Order
Number M-128, filed with the Clerk of the Court on March 18, 1992,
While on supervised release, should the internal Revenue Service determine the amount of any
delinqguent tax and applicable penalties owed by the defendant, such amounts should be paid by the
defendant is accordance with any schedule set by the IRS or agreed upon by the defendant and the
Internal Revenue Service.

STANDARD CONDITIONS OF SUPERVISION

While the defendant is on supervised release pursuant to this judgment, the defandant shall not commlt another federal, state,

of local crime. In addition:

1}
2)

3
4}
5

6!
7)

g
9

10)
11)
S 12)

13)

14

The defendant shall not leave the judicial district without the permission of the court or probation officer.

The defendant shalil report to the probation officer as directed by the court or probation officer and shall submit a truthful and
completa written report within the first five days of aach month.

The defendant shall answer truthfuily all inquiries by the probation officer and follow tha instructions of the probation officer.
The defendant shail support his or her dependents and meast other family responsibilities.

The defendant shall work regularly at a Iawful occupation unless excused by the probation officer for schooling, training, or other
accaptable raasons.

The defendant shall notify the probation officer within seventy-two hours of any change in residence or employment.

The defendant shall refrain from excessive use of alcohol and shall not purchase, possess, use, distributa or administer any
narcotic or other controlled substance, or any paraphernalia related to such substances, sxcept as prescribed by a physician.
The defendant shall not frequent places where controlied substances are illegally sold, used, distributed, or administered.

" The defendant shall not associate with any persons engaged in criminal actiwtv. and shall not assoclate wlth any person conv:cted o
“ of a felony unless granted permission to do so by the probation officer, i i

The defendarnt shall parmit a probation officer to visit him or her at.any time at home or slsawhera anr.l_ shall parmit conﬁ§ca_t!on
of any contraband observed in plain view by the probetion officer. '

The defendant shall notify the probation officer within seventy-two hours of bemg arrested or questioned by a law enforcement

officar,

The defendant shall not enter into any agreement to act as an informer or a speciat agent of a law enforcement agency without
the permission of the court.

As directed by the probation officer, the defendant shall notify third parties of risks that may he occasioned by the defendant’s

criminal record or personal history or characteristics, and shall permit the probation offlcar to make such nut:f:cat:ons and to

- - confirm tha defendant's compilance with such notlflcatlon requirarnant.

The defendant shall submit to urinalysis testing as directed by the U. $. Probation Office.
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¢'Jefendant: ANTHONY LEE SPENCER

case Number: 97-CR-086-001-BU
FINE
The Court has determined that the defendant does not have the ability to pay interest, and it is
accordingly ordered that the interest requirement is waived.
The defendant shall pay a fine of $ 12,500, as to Count 1. This fine shall be paid in full immediately.
Any amount not paid immediately shall be paid while in custody through the Bureau of Prisons’ Inmate

Financial Responsibility Program. Upon release from custody, any unpaid balance shali be paid during the
term of supervised release.

If the fine is not paid, fhe court may sentence the defendant to any sentence which might have been
originally impesed. See 18 U.S.C. § 3614,

The defendant shall pay the cost of prosecution totalihg $16,944.83. Interest on the cost of
prosecution is waived by the Court.
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~efendant: ANTHONY LEE SPENCER

sase Number: 97-CR-_086-001-BU

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report, except the
Court rejects a reduction for Acceptance of Responsibility because the defendant has not clearly
demonstrated personal responsibility for these offenses. He has denied much of his criminal conduct,
blamed others for his legal problems and this case is not an extraordinary case that warrants both the
Acceptance of Responsibility reduction and increase for Obstruction of Justice. '

Guideline Range Determined by the Court:

Total Offense Level; 26
Criminal History Category: I
Imprisonment Range: 63 months to 78 months Cts. 1-37
Supervised Release Range: 2 to 3 years ct.1

1 year Cts. 2-37
Fine Range: $ 12,500 to $ 125,000 Cts. 1-37

Restitution: $ n/a
Full restitution is not ordered for the following reason{s): the exact tax logs has not been determined
_by the Internal Revenue Service,

| The sentence is within the guideline range, that range does not exceed 24 months, and the court
finds no reason to depart from the sentence called for by application of the guidelines.




IN THE UNITED STATES DISTRICT COURT FOR THE

'NORTHERN DISTRICT OF OKLAHOMA FILED
"||
o JUL 13 1908 U
UNITED STATES OF AMERICA, )
_ ) Phil Lambardi, Clerk
Plamtlff, ) 8. DISTRICT CGURT
)
vs. ) No0.95-CR-148-C ° Y
) &
GAIUS GRACCHUS GETER, ) AgL-453 'C
akﬁ, “G,” )
. ) ENTER
Defondant. | NTERED ON DOCKET

pATE _1-/4” ?K

Currently pending before the Court is defendant Gaius Gracchus Geter’s motion to vacate,

ORDER

set aside, or correct sentence, pursuant to 28 U.S.C. § 2255.

Upon rev1ew1ng Geter’s motion and the record in thls case it appears that Geter $ motxon is

'tlme barred. Tn 1996, the Antlterronsm and Death Penalty Act (“ADPA”) amended sectlon 2255 by

adding a one-year time lmrut, after a defendant’s sentence becomes final, within which a section 22553
motion must be filed. .'U.S. V. .Simmongs, 111 F.3d. 737, 744 (10th Cir. 1997). Accordingly, a
defendant whose conviction became final afier the ADPA’s effective date, April 24, 1996, must file
a section 2255 motion prior to the expiration of the one-year limit or the Imotio'n is time barred.
Id. at 744-45. | |

In the case at bar, the Judgment in & Criminal Case was entered on January 29, 1997, and
Geter failed to file a notice of appeal within 10 days as required by Rule 4tb)' of the Federal Rules of .
Appellate Procedure. Conseéuently, Geter waived his right of appeal, émd his judgment became final

10 days after the entry of judgment: February 10, 1997. However, Geter did not file his




section 2255 mption until; June 28, 1998, which is weﬁ aﬁer the. one;year ﬁﬁndow in which to file
had closed. Hence, the Court finds Geter’s section 2255 motion time barred.

Accordingly, Geter’s motion seek:ihg to set aside, or correct sentence, pursuant to
I8US.C. §2255, is hereby DENIED.

Y
IT IS SO ORDERED this {37 day of July, 1998

H. DALE COOK
Senior United States District Judge




™ _ IN THE UNITED STATES DISTRICT COURT FOR THE

FELED

JUL 14 1998

NORTHERN DISTRICT OF OKLAHCMA

UNITED STATES OF AMERICA
Phil Lombardi, Clerk

: U.S. DISTRI T COURT
Case Nos. 896-CR-91-BU

97-CV-854-B

Plaintiff,
vs.

VERNARD WHITFIELD,
ENTERED ON DOCKET

159

Defendant.

JUDGMENT

Thig matter came before the Court upon Defendant's Mcotion to
Vacate, Set Agide or Correct Sentence and the igsues have been duly
considered and a ruling having been duly rendered,
IT TS ORDERED, ADJUDGED AND DECREED that judgment ig entered
A in févqr of 'Plaintiff}"'Uﬂitéd 'Stateé' of America, and’ against.
Defendant, Vernard Whitfield.

v
DATED at Tulsa, Cklahoma, this Y day of July, 1998.

(e s

MICHARL RURRAGE
UNITED STATES DISTRI

JUDGE

=
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FILED

IN THE UN:TED“QTETES“DEQTRECT COURT FOR THE
' ' o ' o ' Jut 14 1998

. Phil Lombardi, Clerk
U.S. DISTRICT GOURT

' NORTHERN DISTRICT OF OKLAHOMA
UNITED STATES OF AMERICA,
Plaintiff,

Casge Nos. B84-CR-150-BU
97-CV-383-BU

vE.

GERALD MARSHAL PAYNE,

L A N P

ENTERED ON DOCKET
R ("_-‘ et
DATE_ L= /D /ff

Defendant.

JUDGMENT

This matter came before the Court upon Defendant's Motion to
Vacate, Set Aside or Correct Sentence and the issues have been duly
considered and a ruling having been duly rendered,
IiT ISIORDERED, ADJUDGED AND DECREED that judgment is entered
(™ in favor of Plainciff, United States of zmerica, and against
.befendant, Gerald Marshal Payne.

>
DATED at Tulsa, Oklahoma, this /¢ day of July, 1998.

el R

MICHAEL BURRAGE (%4
UNTTED STATES DISTRICT “WIDGE




FILED)
IN THE UNITED STATES DISTRICT COURT .
- FOR THE NORTHERN DISTRICT OF OKLAHOMA. JUL 13 1998

- Phil Lombardi,
US. BISTRICT cgl,';?g"

UNITED STATES OF AMERICA, )
)
Plaintiff, )
) /
Vs, ) No. 91-CR-23-2-E
) (97-CV-486-E)
DONALD LEE POWERS, )
)
Defendant. ) ENTERED ON DOCKET

.DATE 7’)4’ C/\%

Before the Court is the Defendant Donald Lee Powers’ motion to vacate, set aside, or correct

ORDER

sentence pursuant to 28 U.S.C. § 2255 (Docket #114). The Plaintiff United States of America has

filed its response brief (41 1 5). Deferidant has also filed motions to stay § 2255 proqeedings (#116)

- and to proceed pro se and to amend 2255 (#l 18)

BACKGROUND

In count one of a two-count superseding indictment filed October 3, 1991, Defendant and co-
defendant Joe Earl Rodgers were charged with conspiracy to distribute five kilograms or more of
cocaine, in violation of 18 U.S.C. §§ 841(a)(1) and 841(b)(1)(A)(ii). Defendant was convicted after
a jury trial and was sentenced tQI 51 .months, to be f‘pllo_wed by five years of supervised release.

Defendant appealed, and the Court of Appeals for the Tenth-Circuit affirmed Defendant’s
conviction and sentence. United States v. Rodgers, 1993 WL 181443, No. 92-5029, No. 5049 (10"
Cir. May 26, 1993) |

| On November 30, 1994, Defendant proceeding pro se filed a motion to modify his term of

imprisonment pursuant to 18 U.S.C. § 3582(c) (#86). Defendant argued that his sentence should be

- modified under 18 U.S.C. § 3553(f), newly enacted as part of the Violent Crime Control and

COD




Enforcement Act of 1994 as a “safety valve” to prqvide relief from the mandatory sentencing
mj.nir.nums. for defe_ndéﬁts who meet spe_ciﬁed cﬁteﬁa._ The Couft, a.ftér_allowiﬁg the government to
respond, denied Defendant’s motion on the basis that he did not meet § 3553 s criteria for relief.
(#88).! |

On May 20, 1997, Defendant through retained counsel filed this § 2255 motion raising the
sole issue that his sentence was improperly enhanced for possession of firearms under the United
States Sentencing Guidelines.contrary to the decision in Baitev v. United States, 516 U.S, 137 (1995).
The government responded on July 2, 1997 that the motion was untirﬁe[y because it was filed outside
the one-year time limitation established by § 2255, as amended by the Antiterrorism and Effective
Death Penalty Act of 1996 (the “AEDPA™). Alternatively, the government asserts that the issue

raised in Defendant’s § 2255 motion lacks merit. Defense counsel filed no reply to the government’s

- response raising the issue of untimeliness.

On July 7, 1997, Defendaﬁt acting pro se moved to stay the § 2255 proceedings to allow him
to dismiss his retained attorney and proceed pro se. Defendant contends that his retained attorney,
C. Rabon Martin, did not raise the iss_ues he requested, namely the denial of his allocution rights at
sentencing and the improper determination of fe'levant condizct..' ‘Det.“endant alleges thaf his mother
retained Martin on April 9,1997 and gave him research material compiled by Defendant on the 2bove
two issues. Defendant also allegés that he wrote a leﬁer to Martin on Aﬁril 11, 1997 including
additional material and expressing his understanding that the AEDPA_ imposed a'deadli'_ne'o'f April 23

for the filing of the motion. Defendant further alleges that his mother’s attempts to communicate with

'Defendant’s motion for sentence reduction: was not considered a collateral attack under § 2255. Seg United
States v. Smartt, 129 F 3d 539, 540 (10® Cir, 1997). Thus, the Court need not determine whether Defendant’s instant
§ 2255 motion is a “second or successive” motion pursuant to the amended provisions of § 2255.

-2




Martin by telephone or at hlS office durmg May, 1997 were unsuccessful and that his mother recelved
a copy of the § 2255 motzon ﬁled in this Court around June 14 whrch she forwarded to Defendant.

On February 2, 1998, Defendant filed a motion for leave to proceed pro se and to amend his
§ 2255 motion to raise the denial of allocution rights and the determination of relevant conduct.

ANALYSIS

The government has raised the issue that Defendant’s motion is time-barred because it was
not filed until May 20, 1997, some twenty-seven days after the statute of limitations had elapsed.
Prior to the enactment of the AEDPA on April 24, 1996, § 2255 contained no statute of limitations.
The AEDPA amended 28 U.S.C. § 2255 by adding a time-limit provision. Specifically, 28 U.S.C.
§ 2255 now provides:

A 1-year period of limitation shall apply to a motion under this section. The limitation
period shall run from the latest of--

(1)  the déte on which rhe judgment of conviction becomes final;

{2) the date on which the impediment to making a motion created by
governmental action in violation of the Constitution or laws of the United
States is removed, if the movant was prevented from making 2 rnotlon by such
governmental action;

(3)  the date on which the right asserted was initially recognized by the Supreme
Court, if that right has been newly recognized by the Supreme Court and
made retroactively applicabls to cases on collateral review; or

(4)  the date on which the fact supporting the claim or claims presented could have
been discovered through the exercise of due diligence.

In United States v. Simmonds, 111 F.3d 737, 746 (10® Cir. 1997), the Tenth Circuit held that

“prisoners whose convictions became final on or before April 24, 1996 must file their § 2255 motions




- before April 24, 1997.” In 30 domg the Tenth Clrcult a[lowed these pnsoners a grace penod of one
year aﬂer the AEDPA’S enactment wzthm whlch to ﬁle their § 2255 motions.

Defendant’s conviction and sentence were affirmed on appeal on May 26, 1993, His
conviction became final ninety days after the entry of that appellate judgment. See Griffeth v.
Kentucky, 479 U.S. 314 (1987). Thus, there is no question that Déf_endant’ s conviction became final

before April 24, 1996. Pursuant to Simmonds, Defendant had until April 23 , 1997 to file his motion.

However, it is uncontroverted that Defendant’s retained counsel did not file the § 2255 motion until
May 20, 1997. Thus, Defendant’s motion is clearly untimely.

Defendant seems to suggest in his motions to stay proceedings and to proceed pro se that his
untimeliness should be excused because he advised his attorney in mid-April that the deadline was
~ looming, and that the failure to file the motion by the deadline was entirely due to his attorney’s
negligence. While the 1mposmon of the statute of Ilmztatlons may seem harsh in that it forecloses
review of Defendant’s motion on its merits, such was the intent of Congress when it enacted the
limitations period. This Court is without authority to excuse Defendant’s untimely filing based updri
the circumstances presented here. |

~ In several unpublished opinions, the Tenth Circuit has consistently upheld the dismissal of §
2255 motions that are filed even one 'day after the April 23, 1997 statute of limitations. See, e.g.,

United States v. Hutchinson, 1998 WL 94600, Nos. 97-6259 and 6264 (10" Cir. Mar. 5, 1998) (§

2255 motions filed on April 24, 1997); United States v. Daniels 1998 WL 141992, No. 97-6196 (10"
Cir. Mar. 30, 1998) (§ 2255 motion mailed April 28, 1997). These decisions demonstrate the Tenth
Circuit’s intention to enforce striétly the statute of limitations with respect to late-filed § 2255

motions.




- This case is di_stinguishable from one in which a defendant claims to have given his motion to
prisoh authorities for mailing before the April 24, 1997 deadline only to have it arrive at the Court
some days or weeks later. Under those circumstances, a court may properly invoke the “mailbox

rule” of Houston v. Lack, 487 U.S 266 (1988) to consider the motion filed on the date given to the

prison authorities. See Burns v. Mortbn, 134 F.3d 109 (3rd Cir. 1998) (applying mailbox rule to
_ ﬁling of habeas petitions pursuant to 28 U.S.C. § 2254). The mailbox rule is clearly inapplicable,
however, under the instant circumstances. Defendant was represented by counsel who filed the §
2255 motion on May 20, 1997. The certificate of service attacted to the motion indicates that a copy
was mailed to the U.S. Attorney’s office on May 21, 1997,

Therefore, because Defendant’s § 2255 motion was not filed before April 24, 1997,
Defendant’s motion must be dismissed as untimely pursuant to the aufhority of § 2255, as amended
by the.AEPPA- L |
ACCORDINGLY, IT IS HEREBY ORDERED that Defendant's motion to vacate, set
 aside, or correct sentence pursuant to 28 U.S.C. § 225 5 (docket #107) is dismissed with prejudice
as tirﬁe—baxred. Defendant’s motions to stay § 2255 proceedings (#116) and to pr?ceed pro se and

to amend 2255 (#118) are denied as moot, as is any other pending motion.

SO ORDERED THIS /&) '-?gay of o s 1998,

. ELLISON
UNIPED STATES DISTRICT JUDGE




—~ N THE UNITED STATES DISTRICT COURT
o FOR THE NORTHERN DISTRICT OF OKLAHOMA FI .L E D
UNITED STATES OF AMERICA, ) JUL 13 1998
: ) ,
. hil hardi
P ) T et Sit
)
VS, ) No. 91-CR-23-1-E
) (97-CV-486-E)
DONALD LEE POWERS, )
) T
Defendant. ) SNTERED o DCCKEeT
JUDGMENT

This matter came before the Court upon Defendant's motion to vacate set aside or correct
sentence pursuant to 28 U.5.C. § 2255. The Céurt duly éonsi'déred"t'he' issues and rendered a decision
herein. o | |
T IS THEREFORE ORDERED, ADJUDGED, AND DECREED that judgment is hereby

entered for Plaintiff and against Defendant.

SO ORDERED THIS /3 ;",‘(:.lay of 9% , 1998.

0. ELLISON
D STATES DISTRICT JUDGE
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UNITED STATES OF AMERICA,

| _ IN THE UNITED STATES DISTRICT COURT
.77 % FOR THE NORTHERN DISTRICT OF OKLAHOMA

) FILED
Plaintiff, ; TRE ‘1998(/
" | ) No. 91'CR'23'1'EE i pardi, Clerk
) (96-CV-1068-E) %hél 15?5%940? COURT
JOE EARL RODGERS, ) |
_ \ o
Defendant. ) ENTERED ON DOCKeT

DATE ’7'14'{?&

ORDER

Before the Court is the pro se Defendant Joe Earl Rodger’s motion to vacate, set aside, or

correct sentence pursuant to 28 U.S.C. § 2255 (Docket #107). The Plaintiff United States of

America has filed its response brief (#112) and Defendant has filed a reply to that response (¥113).

After reviewing the entire record in this ca;e, the Court has determined that an evidentiary hearing
is not necessary and that the motion lacks merit and should be denied.
BACKGROUND

In count one of a two-count superseding iﬁdictment filed October 3, 1991, Defendant and co-
defendant Donald Lee Powers were §harged with conspiracy to distribute five kilograms or more of -
cocaine, in violation of 18 U.S.C. §§ 841(a)(1) and 841(b).(1)(A)(ii). Count two charged Defendant
with the use of carrying of a firearm (a .44 caliber Smith and Wesson magnum revolver) during and
in relation to a drug trafficking crime, in violation of 18 U.S.C. § 924(c). Defendant was convicted
of both counts. after a jury trial and was sentenced to a $10,000 fine and a total of 260 months, to be

followed by five years of supervised release.




Defendant appealed reusmg nine 1ssues The Court of Appeals f‘or the Tenth C1rcu1t afﬁrmed_ o

Defendant SCOI’NICtIOIlaIld sentence Umted Statesv Ro dgerg 1993 WL 181443, No. 92-5029 (10"

Cir. May 26, 1993). The United States Supreme Court denied certiorari. Rodgers v. United States,
510 U.S. 903 (1993),

On November 26, 1996, Defendant filed this motion to vacate, set aside, or correct sentence

pursuant to 28 U.S.C. § 2255, raising these grounds for relief:

1. Trial counsel provided ineffective assistance by failing to object to improper jury
instructions which did not reqﬁire that the jury find .“iﬁterdependency"’ as an essential
element of the conspiracy charge;

2. Tﬁal counsel provided ineffective assistance by failing to object to the use of drug
addicts’ statements to estimate the quantity of drugs at sentencing; and

3. The ial court ered in allowing thejury o reum a verdict of gty on coun two,
because there was insufficient evidence to support a finding that Defendant used or

carried a firearm within the meaning of Bailey v. United States, 516 U.S. 137 (1995),

In its response, the government first discussed the procedural bar doctrine but did not assert
that a procedural bar should be imposed as to any of Defendant’s claims in this instant § 2255 motion.
Instead, the government addressed the merits of Defendant’s claims and contended that each was
without xﬁeﬁt. o - | |

ANALYSIS

As a preliminary matter, the Cm_n-_t notes that on January 3, 1997, prior to this Court’s order

directing the government to respond to Defendant’s § 2255 motion, Defendant filed a “motion for

leave to traverse the government’s answer to his section 2255 motion to vacate, set aside, or correct




sentence by a person in federal custody 7 (#l IO) Def‘endant ﬁled hIS reply to the govemment s

reSponse on Aprﬂ 17 1997 therefore his motion for leave to traverse should be demed 4s moot.

A. Counsel’s failure to object to Jury instructions,

Defendant contends that his trial counsel erred in failing to object to the jury instructions
because the instructions relating to the conspiracy charge improperly did not require a finding that
the co-conspirators were “interdependent.” Defendant asserts that interdependency is an essential
element of the crime of eonspiracy and that his counsel’s failure to obj ect to the instrucﬁons requires
reversal of his conviction.

The government concedes that the term “interdependency” isnot used in the jury instructions.
However, the government asserts that the instruction as to participation in the conspiracy “fully
defines the essence of the requirements for interdependency even though it does not use that same
term.” (#112 at 6). Further, the government alleges that Defendant was not prejudiced by counsel’ls
failure to object, even if error, because the evidence strongly demonstrates that the CO-CONSPirators
were interdependent. |

To establish ineffective assistance of counsel a defendant must show that his counsel's
performance was deficient and that the deficient perfofmance was prejtidicial‘ Strickland v.
Washington, 466 U.S. 668, 687 (1984); Oshomn v. Shillinger, 997 F.2d 1324, 1328 (10th Cir. 1993).
A defendant can establish the first prong by showing that counsel performed below the level expected

from a reasonably competent attorney in criminal cases. Strickland, 466 U.S. at 687-88. To establish

the second prong, a defendant must show that this deficient performance prejudiced the defense, to

the extent that "there is a reasonable probability that, but for counsel’s unprofessional errors, the

result of the proceeding would heve been different. A reasonable probability is a probability sufficient




- to undermine confidence in the outcome." Id. at 694. See also Lockhart v. Fretwell, 506 U.S. 364,

' 369-70 (1993).

There is a "strong presumption that counsel’s conduct fails within the range of reasonable
professional assistance." Strickland,' 466 U.S, at 688 In making this determination, a court must
“judge . . . [a] counsel's challenged conduct on the facts of the particular case, viewed as of the time
of counsel's conduct.” Id., at 690. Moreover, review of counsel's performance must be highly
deferential. "[T]t is all too easy for a court, examining counsel's defense after it has proved
unsuccessful, to conclude that a particular act or ornission of counsel was unreasonable." Id. at 689,

A defendant challenging jury instructions must show that any efroneous instructions in
therﬁselves "*30 infected the entire trial that the resultiﬁg conviction violates due process.”™ Estelle
v. McGuire, 502 U.S. 62, 72 (1991) (quoting Cupp v. Naughten, 414 U.S. 141 (1973)). Defendant
fails to persuade the Court that the jury instructions were incomplete or contained mistakes thét

infected the entire trial with "error of lc'onstitutio'n'al dimensions.” United States v. Frady, 456 USs.

152, 170 (1982). The Court’s review of the jury instructions with respect to the definition of a
conspiracy (#58) reveals that they accurately state the essential elements of a conspiracy. Further,
it is clear that Defendant was not prejudi;:ed by counsel’s failpre, if error, to object to the jury
instructions, as the Tenth Circuit fﬁund on appeal that the evidence was sufficient to convict
Defendant. Rodgers, 1993 WL 181445, at *6. Thus, Defendant has not established that the alleged
error by trial counsel prejudiced him, and his _claim_of i'neﬁective assjstance of counsel must fail.
B. Couhéel’s failure to object to ﬁs'é of drug addicts’ testimony concerning drug quantities.
| Defendant asserts that.the drug quantity used by the Court at sentencing was based on

evidence provided by admitted drug addicts, whose testimony was “weak at best.” (#107 at 10).




Defendan'g contends that the Court de_scr_ibed one witness as “zonked out,” and he claims that these
“ritﬁesses’ .tes;ci.ni.o.ny d1d ﬁdt possesé suﬁiclent iﬁd.ici.a.t of réliébility fo.be relied u;lmn: for sentehciﬁg
purposes. Defendant argues that his sentence should have been based only on the quantity of cocaine
in his possession at the time he was arrested (i.e, oﬁe quarter gram), which would have yielded a
much lesser sentence.

The government responds that defeﬁse counsel did not err in failing to object on this ground,
because a witness’ drug abuse does not render him incompetent to testify, rather, any inconsistencies
in a witness’ testimony would be weighed by the Court in assessing credibility. Further, the
government asserts that the Court relied for sentencing purposes on the testimony of two unindicted
cc;-éoﬁsﬁirators and a police officer in addition to the government informant, Edward farner, the
witness wh.om Defendant complains was “zonked out.”

N _Fgr_ seqt_encing_'purpo'ses, a aefendant 1s accountable fof_ drug Quantities associated.with é
conspiracy provided that such quantities were within the scope of, and reasonably foreseeable in
connection with, the criminal activity he jbintiy agreed to undertake with his coconspirators. United
States Sentencing Guidelines (“U.S.S.G.”) § 1B1.3, comment. (n. 1) (illus. &) (1990); see generaily,
United States v. Reid, 911 F.2d I145 6, 1462 (10® Cir. 1990). Ample evidence was presented at trial
to support the Probation Officer’s determination of the quantity of drugs attributable to Defendant
for purposes of the presentence report, which the Court adopted in the absence of any objections by
defense counsel. The fact that the majority of evidence conoe'rtiing drug quantities came from
admitted drug users does not in itself regder such evidence unreliable.

Defendant made a similar argument on appeal, when he argued that the testimony of Farner

and government witnesses Roger Smith and Keva Clayton, all of whom admiiting using cocaine, was




perjured. The Tenth Circuit held that the evidence was sufficient to convict Defendant even though

some of the witnesses may have testified inconsistently, and that it was the jury’s role to scrutinize

their credibility. Rodgers, 1993 WL 181443, at *6,

The same rationale supports the use of these witnesses’ testimony for sentencing purposes.
Defense counsel cross examined each government witness as to the effect drﬁg use had upon his or
her ability to remember accurately events during the relevant time period. (See, e.g., Tr. of Jury Trial
at 74-84). A review of the record demonstrates that the drug quantity used for sentencing purposes
clearly was supported by 2 preponderaﬁce of the evidence. Reid, 911 F.2d at1462 (citing United

States v_Walton, 908 F.2d 1289, 1300-03 (6th Cir. 1990)). Accordingly, defense counsel did not err

in failing te object to the use of drug addicts’ testimony to estimate drug quantities for sentencing

purposes, and Defendant’s claim of ineffective assistance of counsel is without merit.

G Sufficiency of the evidence to support conviction for “use or carrying” of firearm,

Defendant alleges that thefe was insuﬁcienf evidence that he “used” or actively employed Ia
firearm as required by the decisibﬁ in Bailey, 516 U.S. 137 (1995). Further, Defendant alleges that
there was no proof that he “carried” the ﬁrearm; and in fact, at the time he was arrested, the firearm
in question was located three miles away in an aﬁartment

Iﬁ response, the government points out that the indictment charged Defendant with the use
or carrying of a firearm in connection Wlth drug trafficking, and three witnesses testified at trial that

Defendant carried the firearm in question and had it on his person when distributions of cocaine were

made. Thus, the government asserts, there was ample evidence to support Defendant’s conviction

for carrying a firearm in relation to his drug traﬂickjng activities.




:.. In the _gm decmlon, .the Umted States Supreme Court held that "use" of a ﬁrearm for
' purposes of § 924(0) requlred more than a showmg of mere possessmn bya defendant rather, the
Court held, there must be evidence that the defendant "actively employed" the firearm. Bailey, 516
U.S at 145. THe Court stated that examples of such "active employment” included brandishing,
displaying or striking with the firearm. Id. at 508. However, the Supreme Court did not define the
term “carry” other than to note that it was not synonymous with “using” a firearm with the meaning
of § 924 (¢).

Here, Defendant was charged in ¢o uﬁt two with the use or carrying of a firearm during and
in relation to the drug trafficking crimes. (#34 at 5). Eddie Farner testified that Defendant carried a
.44 magnum revolver in a shoulder holster as he conducted his drﬁg activities, (Tr.. of Jury Trial at
3.7-38). The Court concludes that this uncontradicted evidence supports the jury’s verdict that
. quepdaqt g:arrje_gi:a. ﬁrcaqq_ in co_n_q_ection thh his drug traﬁicking activities in _violafcion of § 924(c).

This conclusion is also supportea by the Tenth Circuit’s opinion' on direct appeal. Defendant
had argued on appeal that the trial court erred in refusing to give a requested instruction which
defined the word “firearm.” The Tenth Circuit held that the trial court did not abuse its discretion
in refusing to include that instruction, .and noted that “[t]he record shows ample circumstantial
 evidence that Rodgers carried and used the firearm during his drug dealings.” Rodgers, 1993 WL
181443, at *7. Although the Tenth Circuit’s decision preceded Bailey’s clarification of the “use”

prong of § 924(c), its holding as to the “carrying” prong is unaffected by Bailey. Accordingly, the

"The Tenth Circuit has held that Bailey applies retroactively. See United States v, Barnhardt, 93 F.3d 706,
708 (10th Cir. 1996). '




Court concludes that the jury’s verdict on count two was supported by sufficient evidence, and

Defendant’s claim to fhe cﬁntrary is. Qifhbut merit.
CONCLUSION
Defendant’s claims of ineffective assistance of counsel and insufficiency of evidence
supporting his conviction on count two are without merit.
ACCORDINGLY, IT IS HEREBY ORDERED that Defendant's motion to vacate, set
aside, or correct sentence pursuant to 28 U.S C. § 2255 (docket #107) is denied. Defendant’s

motion for leave to traverse the government’s answer (#110) is denied as moot.

SO ORDERED THIS /2 ~day ofﬁ% , 1998.

AME€/6 ELLISON
UNITED STATES DISTRICT JUDGE




—~ |  IN'THE UNITED STATES DISTRICT COURT FILED
S .- FOR THE NORTHERN DISTRICT OF OKLAHOMA g)

JUuL 13
UNITED STATES OF AMERICA, ) 193
- ) Phil Lombardi, Clerk
Plaintiff, ) ; U.S. DISTRICT CQURT
) /
vS. ) No. 91-CR-23-1-E
) (96-CV-1068-E)
JOE EARL RODGERS, )
) e
Defendant. ) CNTERED ON LOCEIT

- pate /- M[-%y

| JUDGMENT
This matter came before the Court upon Defendant’s motion to vacate, set aside or correct
sentence pursuant to 28 U.S.C. § 2255. The Court duly constdered the issues and rendered a
decision herein.
f'ﬁ b - ITIS THEREFORE ORDERED’, ADJUDGED, AND DECREED that judgment is

hereby entered for Plaintiff and against Defendant. -

AN
SO ORDERED THIS /.3 Zday of i L g7 1998,
W\)

J § O. ELLISON
TED STATES DISTRICT JUDGE

Sl




£ UNITED STATES DISTRICT COURT FOR P o
' THE NORTHERN DISTRICT OF OKLAHOMA ILED
| JUL 13 1998
UNITED STATES OF AMERICA : '
'  Plaintiff g Bhsn Iﬁ?sn"r]glgg'iqlbgllj??tll‘(
)
VS ) Case Number 93-CR-096-001-C
)
VINCENT LEDON MOORE ) N DOCKET
Defendant ) ENTERED O _

DATE 7//4{/ 75

| Now on this 7th dhy of July 1998, this cause comes on for sentencing upon the defendant’s
stipulation to allegations that Moore viclated conditions of supervised release as set out in the
(" Petition on Supervised Release filed on May 11, 1998. Moore is present in person and represented
by counsel, Robert Nigh. The Government is represented by Assistant United States Attorney, Allen
Litchfield, and the United States Probation Office is represented bﬁr Belinda Ashley.
The Court finds that Moore was in violation of the conditions of his release and supervised
reiease is revoked. The Couxf finds that the offense of conviction occurred after November 1, 1987,
and that Chapter 7 of the U. §. Sentencing Guidelines is applicable. Further, the Court found that
the violation of supervised release constituted a Gfade A violation in accordance with USSG §
7B1.1{(a)(1), and Moore’s Criminal History Category of IV is applicable for determining the
imprisonment range. In addition, the Court finds that a Grade A violation and a Criminal History
Category of IV establish a revocation imprisonment sentence of twenty-four months in accordance
with USSG §§ 7B1.4(a) and (b)}(3)(A). In consideration of these findings and pursuant to U.S. vs,

£ Lee, 757 F.2d 770 (10th Cir. 1992), in which the circuit determined thaj thespalifnsiaigienty in
Northarn District of Cklohoma )

ify that the foragoi
ke ll:szr:gvmo?l Ilfzu‘olrli'g:nd mq
in this courl. o Lo,k
by o TN Lotlioegl
Daputy :

L5
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C_hapter 7 were not mandatory, but must be considered by the Court, the following sentence is
ordered:

It is the judgment of the Court that the defendant, Vincent Ledon Moore, is hereby committed
to the custody of the U.S, Bureau of Prisons to be imprisoned for a term of eight (8) months. It is
recommended that Moore be placed in a secure Bureau of Prisons facility that offers substance abuse
treatment. Specifically, it is recommended that the Bureau of Prison not designate a community
based facility as a place of confinement.

Upon release from imprisonment, the defendant shall be placed on supervised release for a
term of twenty-eight (28) months. Within 72 hours of release from the custody of the Bureau of
Prisons, the defendant shall report in person to the Probation Office in the district to which the
defendant is released.

While on supervised release, the defendant shall not commit another fedefal, state, or local
crime, shall comply with the standard conditions that have been adopted by this Court, and shall
comply with the following special conditions:

1. The defendant shall successfully participate in a program of testing and

treatment (to include inpatient) for drug and alcohol abuse, as directed by the
U.S. Probation Officer, until such time as released from the program by the
Probation Officer.

2. The defendant shall submit to a search conducted by a United States
Probation Officer of the person, residence, vehicle, office and/or business at
a reasonable time and in a reasonable manner, based upon reasonable
suspicion of contraband or evidence of a violation of a condition of release.
Failure to submit to a search may be grounds for revocation. You shall not
reside at any focation without having first advised other residents that the
premises may be subject to searches pursuant to this condition, and without
having obtained written acknowledgment of an agreement to allow such

searches from other residents. This acknowledgment shall be provided to the
U.S. Probation Office prior to residency.

2




The defendant is qrdered' released under 'i:h_e standard conditions of Supérﬁs_ed release pen'ding |

his voluntary surrender to the designated insﬁtution on August 10, 1998, at 9:00 a.m.

The Honorable H. Dale Cook
United States District Judge




AQ 245 5 (Rev. 7/93)(N.D. Okla. rev.) Sheet 1 - Judgment in a Criminal Casa

FILED
~  UNITED STATES DISTRICT COURT
- | " Northern District of Oklahoma - JUL 13 1998
UNITED STATES OF AMERICA | ﬁhs" Lompardi, Slerk

v. S | Case Number 98-CR-014- 001 c

" ENTER |
DEREK WAYNE LOPP ED ON DOCKET

Defendant. DATE 7//5/%’9 .

JUDGMENT IN A CRIMINAL CASE
{For Offenses Committed On or After November 1. 1987)

The defendant, DEREK WAYNE LOPP, was represented by Jack Schisler.

The detendant pleaded guilty to Count 1 of the Indictment, March 22, 1998. Accordingly, the
defendant is adjudged guiity of such count, invoiving the following offense:

Date Qffense - Count
Title & Section Nature of Offense Concluded Mumber(s)
18 UsC 8568 Misapplication of Bank Funds 10/31/97 1

As pronounced on July 7 1 998 the defendant is sentenced as prov:ded in pages 2 through 5 of thls
Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984.

It is ordered that the defendant shall pay to the United States a special assessment of $ 100, for
Count 1 of the Indictment, which shall be due immediately.

It is further ordered that the defendant shall notify the United States Attorney for this district within

30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid.

Signed this the g,zs aday o%u . 1998,

The Honorable H. Dale Cook
United States District Judge

United Stotes District Court ) S |

¢ Nefendant's SSN: 448-70-3714 Rortharn District of {!!dulmmo }
" _Jefendant’s Date of Birth: 05/08/65 Buliril:ir:[;v czrfhf 12:;::& mgolng
Defendant’s mailing address: PO Box 2985, Haskell, OK 74436 in this mun.w
. Defendant’s residence address: 406 S. Choctaw, Haskell, OK 74436 Phil I.nmburi,gsrk

WMM«?K
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P _ . Judgment--Page 2 of 5
*  Defendant: DEREK WAYNE LOPP o '
Case Number: 98-CR-014-001-C
IMPRISONMENT

The defendant is hersby committed to the custody of the United States Bureau of Prisons to be
imprisoned for a term of 4 months.

The Court makes the following recommendations to the Bureau of Prisons: that the Bureau of Prisons
designate the Turley Community Sanction Center, Tulsa, Oklahoma, as the piace of confinement.

The defendant shall surrender for service of sentence at the institution designated by the Bureau of _
Prisons before 8:00 a.m. on August 10, 19298, '

RETURN

I have executed this Judgment as follows:

Defendant delivered on to
- at . with a certified copy of this Judgment.

- : : - | : - United Stéfes Marsﬁal

By

Deputy Marshal
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_ ' Judgment-—-Page 3 of 5
€ Defendant: DEREK WAYNE LOPP
- Case Number: 98-CR-014-001-C

' SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised release for a term of three {3}
years.

While on supervised release, the defendant shall not commit another federal, state, of local crime:
shall not illegally passess a controlied substance; shall comply with the standard conditions that have been
adopted by this court (set forth below); and shall comply with the following additionai conditions: '

1 The defendant shall report in person to the Probation Office in the district to which the defendant is reisased as soon as
' possible, but in no event, later than 72 hours of release from the custody of tha Bureau of Prisons. _
2. If this judgment imposes a fine, special assassment, costs, or restitution obligation, it shall be a condition of supervised release

that the defendant pay any such fine, assessments, costs, and restitution that ramain unpaid at the commencement of the
term of supervised release.

3. The defendant shall not own or possess a firearm, destructive device, or other dangerous weapon.

4, The defendant shall successfully participate in a program of testing and treatment (to include inpatient) for drug and alcchol
abuse, as directed by the Probation Officer, until such time as raleased from the program by the Probation Officer.

5. The defendant shall be placed. on home detention to inciude electronic monitoring for a period of four {4) months, to

commence within 72 hours of release from imprisonment. During this time, the defendant shall remain &t place of residence
excapt for emiployment and other activities approved in advance by the probation office. The defendant shall maintain 2
telephone at place of residence without any special servicas, modsms, answering machines, or cordless telephones for the
above pericd. The defendant shall wear an elestronic device and shali observe the rulas specified by the Prebation Office.
P _ The entire ¢ost of this program shall be paid by the defendant. _
- The defendant shall abide by the “Special Financial Conditions” enumerated in Miscellaneous Order Number M-128, fited with
the Clerk of the Court on March 18, 1982,

STANDARD CONDITIONS OF SUPERVISION

Whila tha defendant is on supervised release pursuant to this judgment, the defendant shafl not commit another federal, state,
or local crime. In addition:

1)  The defendant shall not leave the judicial district without the permissioh of the court of probation officer,

2)  The defendant shall report to the probation officer as directad by the court or probation oéficer and shall submit a truthful and
complate writtan report within thae first five days of each month.

3} ‘The defendant shall answer truthfully all inguiries by the probation officer and follow the instructions of the probation officer.

4} The defendant shall support his or her dependents and meet other family responsibilities. '

B} The defendant shail work regularly at a lawful oceupation uniess excused by the probation officer for schoaling, training, or other
accepteble reasons.

6} The defendant shail notify the probation officer within seventy-two hours of any change in residence or empioyment.

7}  The defendant shall refrain from excessive use of alcohal and shall not purchase, possess, use, distribute or administer any
narcotic or ather cantrollad substance, or any paraphernaiia related to such substances, except as prescribed by a physician.

8] The defendant shall not frequent places where controfled substancaes are illegally sold, used, distributed, or administered,

9] The defendant shall not associate with any persons engaged in criminal activity, and shall not associata with any person convicted
of a felony unless granted permission to do so by the probation officer.

10} The defendant shall permit & probation officer to visit him or her at any time at home or elsewhere and shall permit confiscation
of any contraband observed in piain view by the probation officer.

11} The defendant shall notify the probation officer within sevanty-two houts of being arrested or questioned by a law enforcement
officar.

12} The defendant shall not enter into any agreement to act as an informar or a special agent of a law enforcement agency without
the permission of the court.

F"‘I 3} As drrected by the probation offtcer, the defendant shall notify third parties of risks that may be occasioned by tha defendant’'s
% - eriminal record or personal history or characteristics, and shall parmit the probatlon officer to make such notifications and to
- confirm the defendant’s compliance with such notification requirement.
14} The defendant shall submit to urinalysis testing as directed by the U. S. Prohation Office.
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p; | L Judgment--Page 4 of 5
? "Defendant: DEREK W_AYNE LOPP '
Case Number: 98-CR-014-001-C

RESTITUTION AND FORFEITURE

RESTITUTION

The defendant shail make restitution in the total amount of $9,753.26. Interest on restitution is
waived by the Court,

The defendant shall make restitution to the following persons in the following amounts:

Name of Payee 'f : Amount of Restitution

Citizen’s Bank of Tulsa _ 9,763.26
PO Box 27127 '
Tulsa, 0K 74149

Payments of restitution are to be made tc the Clerk of the Court for the Northern District of Oklahoma -
for transfer to the payee(s).
' "ﬁ Restitution shall be paid in full immediately. _An"y amount nat paid immediately shall be paid while
in custody through the Bureau of Prisons’ Inmate Financial Responsibility Program. Upon reiease from
custody, any unpaid batance shall be paid ajés_ a condition of supervised release.

If a victim has received compensation from insurance or any other source with respect to a loss, any
restitution ordered shall be paid to the person who is a victim before any restitution is paid to any such
provider of compensaticn,

Any payment shall be divided proportionately among the payees named unless otherwise specified here.




ff"’*oefendant DEREK WAYNE LOPP
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Judgment--Page b of b
Case Number: 98 CR-014-00%1-C

STATEMENT OF REASONS

~The court adopts the factual findings and guideline application in the presentence report.

Guideline Range Determined by the Court:

Total Offense Level: 11

Criminal History Category: |

Imprisonment Range: 28 months to 14 months
Supervised Release Range: 3to 5 years

Fine Range: $ 2,000 to $ 1,000, 000
Restitution: $9,753.26

The fine is waived or is below the guideline range because of the defendant’s inability to pay.

The sentence is within the guideline range, that range does not exceed 24 months, and the Court
finds no reason to depart from the sentence cailed for by application of the guidelines.




-~ - INTHE UNITED STATES DISTRICT COURT -9
L ' FOR THE NORTHERN DISTRICT OF OKLAHOMA '5‘ i L
" UNITED STATES OF AMERICA, ) e, © er}‘f\
) ‘P"““ w2 LIS TR Gt oOud
Plaintiff, )
| |
Vs, ) Case No. 91-CR-168-E
) 96-C-1044-E
WILLIAM HUGH FLEMING, )
)
Defendant, ) ENTERED ON DOCKET
pate __7/10 [ 9§
ORDER

Now before the Court is the Moﬁon to Vacate, Set Aside, or Correct Sentence by a Person
in Federal Custody Pursuant to 28 U.S.C. §22SS (docket #144), of the Defendant William Hugh
ﬂ o Fiemmg In accord w1th the Order of the Court of Appeals ﬁled June 15, 1998 this Motxon is
| Dnsmxssed as an unauthonzed second §2255 | |
IT IS TI-IEREFORE ORDERED that Fleming’s Mo.tion to Vac.ate, Set Aside, or .Cdrrect.
Sentence 'By a Person in Federal Custody (Docket #144) is dismissed as an upauthoﬁéed second
§2255.

IT IS SO ORDERED THIS = DAY OF JULY, 1998,

S 0. ELLISON, SENIOR JUDGE
TED STATES DISTRICT COURT

LA
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o~ INTHEUNITED STATES DISTRICT COURT JUL 71998
| . FOR THE NORTHERN DISTRICT OF OKLAHOMA' JPlilio

. _ mbard
| | US. DISTRICT c%%”ﬁr
UNITED STATES OF AMERICA, )
Plaintiff, )
o) /

Cys. o ) No. 89-CR-67-B *

_ c o - ) 97-CV-417-B
JAMES DAVID THORNBRUGH, )

' ) ENTERED ON DOCKET

Defendant. )

7[(0“35

| DATE
ORDER'

" This matter comes bef_o_re the Court on Ijéfendant's_ "mbtio;l_ f(__)r'_rec'(_)n_sidt_:_ra_tion :of jud_ger'ngnt‘.'
(Docket. #125) filed on _fune 22, 1998, | Defendant seeks reconsideration of this Céurt's .Or.der |
denying Defendant’s motion to vacate, set aside, or correct sentence pufsijanf to 28 U.S.C. §2255
and denying Defendant’s motions pursuant to Rule 8(d) and fbr remission of assessment. 0n June
9, 1998, th.e' Court eﬁtered ju&grnent in faﬂror of flaiﬁtiff and against Defeﬂdaﬁt. The Court ﬁbhgtrﬁés
Défehdant's motionasa fithély motioh to alter or amend judgmeﬁt pursuant to Fed. R. Civ. P. 59(¢).

Whether to grant or deny a motion for recohsidera.tion is committed to the Court's discretion.

Hancock v. Oklahoma Citv‘. 85 ?.F,Zd 13 94 1395(1 Oth Cir. 1988). Generally, _co.urts. reco gn.ize three
_ .major grounds for rec0n51derat10n 1) an mtervemng change n controihng law 2) avallablhty of new |
ewdence or 3) the need to ééfréot clear Ie.r;cr or prevent mamfest mjustlce Hamnerv BMY Combat. .'
. Systems, 874 F.Supp. 322 (D. Kan. 1995).
'Upon reviev? of Defendant’s mdtion, it is clear that Defendant doe's. not contend that there has
been an intervening change in controlling law or that new evidence has become available. Rath'er,l
Dgfendant merely restates his prior claims and argues that the Court made errors of reasoning. In |

¥a light of Defendant’s allegations of error, the Court has reviewed it prior Order and the law cited by

130




D.cfenq.a_nt _in hIS r'nq_tio_n_ to re_consi‘t_it.-:_r.. In its Qrde_'r en;ercd’_Ipﬁe 9, | 1998,_th¢ Cqurt addressed each
of' the éléiins féiséd by Deféndant. Aﬂer re\flewmg fhe Ordef, the Couft ﬁnds no cieﬁr er.ror,
Thérefore, the Court concludes that Pet;ltioner's'motion_for reconsider_ation of judgment should be
~ denied.

In the last paragraph of his motion for reconsideration, Defendant states: “Should this motion
be denied, please make it and attached declaration a part of the record, _and grant ceﬁiﬁcéte of
appealability.” (#125 at 22). The Court notes that Defendant has not filed a notice of appeal; thus,
- Defendant’s reqﬁest for a certiﬁéate of appealability is untimely and is denied without prejudice.

Should Defendant desire to appeal the Court’s Order, he must comply with Rule 3 of the Federal
| Rules Qf Appellate Procedure, which requires the filing of a notice of appeal. |
- ACCORDINGLY, IT IS HEREBY ORDERED that Petitioner's motion for

N _reco_n_si'derat_ion of judgement (Docket #125) is denied.

SO ORDERED THIS é day of W/&ﬁ 1998.

N

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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- FILEDS

IN THE UNITED STATES DISTRICT COURT /
FOR THE NORTHERN DISTRICT OF OKLAHOMA JUL 81998 C

Phil Lombardi, Clark

UNITED STATES OF AMERICA, ) U.S. DISTRICT COURT
)
Plaintif¥, )
)
\¢: )] Case No. 93-CR-61-B
) (97-CV-415-B)
KEITH EDWARD OVERSTREET, ) '
) ENTERED ON D,P,St{;%
Defendant. ) -._EU"’ N 1R

- DATE

JUDGMENT
This matter came before the Court upon Defendant's motion to vacate set aside or correct
sentence pursuant to 28 U.S.C. § 2255 The Court duly considered the issues and rendered a decision
herein,
* IT IS THEREFORE ORDERED, ADJUDGED, AND DECRYED thatjudgment i hercby

entered for PlamntifY and against Defendant,

SO ORDERED THIS ﬁ? _dayof

THOMAS R. BRETT, Senior Judge
UNITED STATES DISTRICT COURT




IN THE UNITED STATES DISTRICT COURT |
FOR THE NORTHERN DISTRICT OF OKLAHOMA JUL 8 ]998

UNITED STATES OF AMERICA P *—Ombam‘r Clark

; U.8. DISTRICT COURT
Plaintff, ) s
) /
Vs, ) No. 93-CR-61-B
) (97-CV-415-B)
KEITH EDWARD OVERSTREET, ) ENTERED ON DOCKET
Defendant. )

DATE — —
ORDER '

Before the Court His the motion of the pro se Defendant, Keith Edward Overstreet, to
vacate, correct or set aside sentence pursuant to 28 U.S.C. § 2255, (Docket #52). The
government has filed its response (#60). In addition, Defendant has moved for summary judgment
(#61) and to proceed in forma pauperis (#62).

. Deféndaht apparently bases his motion for summary judgment on the gévemment’s late filing
of its response.  The Court had granted the government until September 1, 1997 to file its response
to Defendant’s § 2255 motion; however, the response was not filed until Sep;‘.-ember 17. While the
Court does not view lightly the government’s untimeliness in filing its response, Defendant does not
allege that he suffered any prejudice from the sixteen day delay. Summary judgment is not properly
entered under these circumstances, and Defendant’s motion for summary judgment should be denied.

Defendant’s motion to proceed in_forma pauperis should be denied as moot, as Defendant
was previously found to be indigent during pretrial proceedings.

Further, after reviewing the éntire record in this case, the Court has determined that an

evidentiary hearing is not necessary and that the § 2255 motion lacks merit and should be denied.




BACKGROUND

: Deféndaﬁt met Miles Holden tﬁfough a mﬁtﬁal friend in jénuéry 1993. Defendant and
Holden agreed to an even exchange of Defendant’s Jeep Cherokee for Hoiden’s Camero. After
the trade, however, Defendant became unhappy with the mechanical condition of the Camero.
At approximately 1:00. a.m. on February 26, 1993, Holden drove the Jeep to an apartment
complex to pick up a friend, and left the Jeep running wﬁile he went inside. As Holden returned
to the Jeep, Defendant approached him holding a silver revolver, Defendant pointed the gun at
Holden's face and pulled the trigger, but thé gun did not fire.. Holden ran and alerted a security
officer, who followed the Jeep and a second car to obtain theif license tag pumbers. A half-hour
latc.*r. the police stopped Defendant and his brother in a Ford Tempo and arrested them. The Jeep
was recovered later from Defendant’s Tulsa address.

Defendant was convmted of armed "carjackmg, in v101at10n of 18 U.8.C. 2119 (count

.one), usmg a ﬁrcarm whxle commmmg a crime of v1olence in v1olat10n of 18 U S C § 924(0)(1)'

(count two), and possessing a firearm after having been convicted of a felony, in violation of 18
U.S.C. §§ 922(g)(1) and 924(e)(1) (count three). Defendant was sentenced to concurrent terms
of 77 months on counts one and three and a consecutive term of 60 months on count two, for a
total of 137 months imprisonment, to be followed by three years of supervised release, and to a
fine of $2,000.

Defendant had been initially charged only with carjacking and use of a firearm. His first
trial ended in a hung jury and a mistrial. Thereaftcr the government filed a superseding
indictrnent reallcgmg the first two counts and adding the th1rc1 for possession of a firearm after
being convicted of a felony. The jury found Defendant guilty on all three counts.
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On appeal, Defendant challenged:

‘1. The wnStitﬁtionélity of tﬁe'ca'rjaffking statute;

2. His convictions on counts one and two on Double Jeopardy grounds; and
3. The admission of evidence on the interstate movement of the firearm used by
Defendant.

The Tenth Circuit affirmed his conviction. U'nited States v. Qverstréet, 40 F.3d 1090 (10"
Cir. 1994). The United States Supreme Court denied certiorari. Overstreet, 514 U.S. 1113
(1995).

In his instant motion pursuant to §2255, Defendant raises onlylone issue: that he was
provided ineffective assistance of counsel because his attorney failed to move to sever count three
{the "felon-in-possession” charge) for trial purposes and failed to raise the lack of severance on
appeal. Défendant claims that defense cowasel’s error "resulted in his scéond trial being unfairly
infectea W.i'th unfair prejudice by. intiroduéing iliﬁ'fcloﬁ S;Latus;". (#52, Memorandum at 9).

The gov'crnmcnt raises the defenss of procedural bar, and alternatively contends that
joinder of the counts was permissible under controlling Tenth Circuit precedent.

| ANALYSIS

The government asserts that, because Defendant did not raise his claim of failure to sever
on direct appeal, he is procedurally barred from raising it in this § 2255 motion. However,
Defendant’s instant claim is that his _éou_nsel was Ineffective for failing to raise this issue at trial
or on appeal. The procedural bar doctrine does not apply to claims of ineffective aslsistanoc of

counsel first raised on collateral review. United States v. Galloway, 56 F.3d 1239, 1241 (10®

Cir. 1995). Therefore, the Court considers Defendant’s claim on its merits.
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Defendant alleges that his counsel provided deficient assistance by failing to move,
P

£

' pﬂrsuant t6 Rule 1"4; Federal Rulés of Criminal Pi‘oéédure, to sever count three, char'ging.
Defendant with possession of a firearm after previous coﬁviction of a felony. This count had been
added after Defendant’s first trial on counts one and two ended in a hung jury and a mistrial.
Prior to the second trial, defense counsel moved to dismiss count three, claiming that it was added
because of "prosecutorial vindictiveness,” or in the alternative.,. to strike thé deécription of the
felony conviction from the indictment, (#23). After a hearing on the pretrial motions, the Court
denied Defendant’s motion to dismiss count three and held that the motion to _str_iI%c was moot
because the government agreed to strike the description of the felony in the indictment. (#30).

Defendant alleges that the result of his trial would have been different had defense éounsel _
moved to sever count three after the motion to dismiss was denied. He points to the hung jury
f"‘\_fhis first trial to support his assertion that the evidence of his guilt was weak and that without
ﬁe evidence of his priﬁr ooﬁvictioﬁ; ii 1s ..Iikd}:’ that hé would not ha:ve béen convicted; In support |

of his claim that counsel’s failure to move for severance requires reversal of his conviction,

Defendant relies primarily on the Secoﬁd Circuit case of United States v. Jones, 16 F.3d 487 (2d
Cir. 1994). Defendant also claims that if the counts had been severed he would have been able _. _
to testify as to his innocence on count three, because his prior convictions would already have
been exposed to the jury based on the nature of the "felon-in ﬁossession" chérge.

To establish ineffective assistance of counsel, a defendant must show that his counsel's
performance was deficient and that the deficient performance was prejudicial. Striciland v.
Wagshington, 466 U.S, 668, 687 (1984); Oshorn v. Shillinger, 997 F.2d 1324, 1328 (10th Cir. 1993).
A defendant can establish the first prong by showing that counsel performed below the level expected
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from a reasonably competent attorney in criminal cases. Strickland, 466 1.8, at 687-88. To establish

‘the second p.rc')ﬁg,' a defendant must show that this deficient p'.er'f(”)rniﬁn'ce: b;eju'dicaéd the defense, to

the extent that "there is a reasonable probability that, but for counsel's unprofessional errors, the

result of the proceeding would have been different. A reasonable probability is a probability sufficient

to undermine confidence in the outcome." Id. at 694, See also Lockhart v. Fretwell, 506 U.S. 364, '
369-70 (1993).

There is a “strong presumption that counsel’s conduct falls within the range of reasonable
professional assistance." Strickland, 466 U.S. at 688. In making this determination, a court must
"udge . . . [] counsel's chalfenged conduct on the facts of the particular case, viewed as of the time
of counsel’s conduct.” Id., at 690. Moreover, review of counsel's performance must be highly
deferential. "[I]t is all too easy for a court, examining counsel's defe_nse after it has proved
unsuccessful, ;Q conclude thata particular act or omission of counsel was unreasonable " Id, at 689.

| Applymg these standards to this .ééée',. the Court 'cdnélut.iés”t.hat Defendant has failed tlol
establish that his counsel’s performance was deficient or that counsel’s performance, e\;en if error.,
prejudiced the defense.

The felon-in-possession charge (count three) required the government to prove that
Defendant possessed a firearm in or affecting interstate conilmerce__and that he had been "convicted

. of a crime punishable by imprisonment for a term exceeding one year." 18 U.S.C. §
922(g)X1). Defendant argues that his counsel should have moved for a severance of this charge
for trial because the introduction of the evidence of his prior conviction caused him undue
prejudice. Rule 14, Federal Rules of Criminal Procedure, provides in relevant part that "[i]f it

appears that a defendant ... is prejudiced by a joinder of offenses ... the court may order an




election or separate trials of counts ... or provide whatever other relief justice requires.”
 rfowever; "[t]he decision to grant a severance is within the sound discretion of the trial court and
its discretion will not ordinarily be reversed in the absence of a strong showing of prejudice. "

United States v. Strand, 617 F.2d 571 (10® Cir. 1980).

Because evidence of the name or nature of the prior offense does generally carry a risk of

unfair prejudice, Old Chief v. United States, 117 8§.Ct 644, 652 (1997), the Tenth Circuit has

endorsed the "use of a redacted record, stipulation, affidavit, or other similar technique whereby
the jury is informed only of the fact of the prior felony conviction, but not of the nature and

substance of the conviction. " United States v. Wacker, 72 F.3d 1453, 1472 (10 Cir. 1995), cert.

denied, 117 S.Ct. 136 (1996). The giving of a limiting instruction is also viewed as an important

safeguard against prejudice. United Statesv. Patierson, 20 F.3d 809, 816 (10% Cir. 1994); United

f“*ates v. Valentme 706 F 2d 282 290 n. 7 (10th Cn 1983) In thls regard the Tenth CITCUlt has

spemﬁcally indicated its unwﬂlmgness to follow the suggestlon of the Second C1rcu1t il J ones that
limiting instructions are insufficient to cure the risk of prejudice posed by joinder of felon-in-

possession charges. See, ¢.g., United States v. Nafkha, 1998 WL 45492, No. 96-4130 (10™ Cir.

Feb. 5, 1998) (unpublished opinion).

Reviewing the record in this case, the.Court: conCiudes that Defendant has faiied to make
a persuasive showing that the failure tb sever the felon-in-possession caused undue prejudice.
Prior to trial, the government amended the indictment to remove any reference to the nature of
the prior conviction, and the stipulation read to the jury spoke only to the fact of conviction: "[o]n
November 6, 1989 the defendant Keith Edward Qverstreet was convicted of a felony, that is a
crime punishable by imprisonment for more than one year, in the 14‘“. Judicial Circuit Court of
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Tulsa County, Oklahoma in case No. 89-2851." (Tr. of Jury Trial held Sept. 20-21, 1993 at 144-

145).

Immediately after the Assistant U.S. Attorney read this stipulation, the Court gave the
following limiting instruction to the jury:
"fHE COURT: All right. In reférence to that stipulation, Count
Three, one of the elements, having to do with the possession of a
weapon after former .c0nviction of a felbny, obviously that
stipulated fact there is relevant to Count Three.
But understand, ladies and gentlemen, that other than that
narrow area, any prior conduct that’s unrelated conduct 6f the
defendant has absolutely nothing to do as proof of the necessary
_el_e_me_nt_ of necessary f_a;:fn__s to es.tab.lish. Cogntg Onc, Two or Three,
50 dont It any prior conduet on the part of the defendant interfere
with your deliberations in reference to the guilt or innocence of the
defendant in reference to Count One, Two or Three except in that
very narrow area as an element of Count Three that I'll discuss with
you further in the instructions.
(Tr. of Jury Trial held Sept. 20-21, 1993 at 145).
The jury instructions also included a limiting instruction that the prior conviction was to
be considered only in determining whether the Defendant was guilty of count three. (#39).
Based upon the foregoing, it is clear that the fact of Defendant’s prior conviction was not
given unnecessary or undue emphasis at trial. The prosécufion agreed to stipulate to the bare fact
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of conviction so that no details of the offense were presented to the jury, and a limiting instruction

Qas given by the Coort. These safeguafds ho:v'e heen held sufficient to avoid undue prejudice

caused by the joinder of felon-in-possession charges. Pgttetson, 20 F.3d at 816; Valentine, 706
F.2d at 290.

Defendant alleges that the prejudice caused by the evidence of his prior conviction was
compounded by the testimony of James Rogers, the Tulsa Police officer who arrested Defendant
about one half-hour after the robbery took place. Specifically, Defendant points (o this ekchange:

Q. (Assistant U.,S, Att_or.ney) How did you come to see the defendant?
A, (Officer Rogers) We got a broadcast on the radio of an armed robbery
and they put out the suspect vehicle and they gave Keith’s name as the
- suspect. And I know Keith, I know who he is, I've come in contact with
N | him several times before 50 we set up on certain polnts thmkmg, well, he’s
| .probably going to be headcd back north headed home We thought we a
might be able to stop him on the way home. (Tr. of Jury Trial held Sept.
20-21, 1993 at 115-16).

Following that testimony, defense counsel moved for a mistrial based on Officer Rogers’
referring to Defendant by first name and indic:iting his prior contacts with Defendant. The Court
denied the motion, because the testimony explained why the officer'suspected where Defendant
was heading and how he was able to apprehend Defendant. (Tr. of Jury Trial held Sept. 20-21,
1993 at 137-139). Defense counsel subsequently moved to strike Officer Rogers’ testimony as
unduly prejudiciol or in the alternative for a limiting instruction that evidence of past misconduct

was not to be used as evidence of guilt of counts one and two. The Court denied the motion to




strike but did provide the limiting instruction. (Tr. of Jury Trial held Sept. 20-21, 1993 at 141-
43). Insofar as he moved for a mistrial and to strike this testimony, defense counsel clearly did
not provide ineffective assistance in i:hi_s ins_tancc.

Further, Officer Rogers’ testimony was not elicited due to the joinder of count three, but
related directly to the carjacking charge and the events immediately preceding and. foliowiﬁg
Defendant’s arrest. Indeed, Officer Rogers testified at the first trial which did not include the
felon—in—possessiori count. Therefore, the failure to hold a separaté trial on count three has

absolutely no connection to Officer Rogers’ alleged prejudicial testimony. Additionally, although

Defendan. suggests that the cumulative effect of the failure to sever combined with Officer

Rogers’ testimony created unfair prejudice which justifies a reversal of his conviction, the Court

is not persuaded that such is the case. As the Court held in denying defense counsel’s motion for

a mistrial or to strike, Officer Rogers testified about his familiarity with Defendant in order to

explain Why he waitéd wheré .he did to try to intercept Defe'nd.a.nt 6n his way home. The
perceived prejudicial testimony was not deliberately elicited by the government, and the Court
gave a limiting instruction regarding evidence of past misconduct. Under these facts, Defendant
was not subject to undue prejudice.

Accordingly, the Court concludes that Defendant has failed to demonstrate that his counsel
performed below_ the level expected from a reasonably competent attorney in criminal cases.
Strickland, 466 U.S. at 687-88.

In any event, Defendant’s claim also fails to meet the "prejudice” prong of Strickland.
Defendant suggests that the "less than overwhelming™ evidence of his involvement in the robbery
(#52, Memorandum at 14) resnlted in. a hung jury after the first trial and would have led to a
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similar outcome in the second trial if evidence of his prior conviction had not been. introduced.
However, the record reflects the 'iie'r};? ‘strong .'p(')s'sil'ji'l'ity"”that the hung jury resulted from jury
tampering. (T1. of Pretrial anf._ held Sept. 3, 1993 at 14-15; Tr. of Jury Trial held July 19-20,
1993 at 55-66, 77-83). Moreover, the evidence of Défcnd_ant’s guiit, even though much of it is
circumstantial, i$ more than sufficient to support his conviction on counts one and two.
Defendant fails to persuade the Court that there is a reasonable possibility that the result of
Defendant’s second trial on the carjacking and § 924(c) charges would have been different if the
felon-in-possession count had been severed and tried separately.

Finally, Defendant attempts to demonstrate prejudice by alleging that he would have
testified at a separate trial on count three that he "never had a weapon that night, and that he did
not rob Holden.” (#52, Memorandum at 18). To determine if a claim of prejudice is genuine
un_cle; thesc ci;cqm_stances, the interests of judiﬂcia_l economy must_ be weighed against Defendant’s
interest in having a free choice with respect to test“i.fyi.ng.. | Va.lenﬁfné., 706 F2d ;t 291 (c1tmg

Baker v. United States, 401 F.2d 958, 977 (DC Cir. 1968)).

The Court cannot view Defendant’s proffered assertions of innocence as having a
reasonable possibility of an effect upon the verdict, in light of the totality of evidence pointing to
his involvement in the robbery and his use of a firearm. Further, Defendant’s protestations of
innocence are in some respects cumulative in light of FBi Agent Josh Nixon’s testimony that
Defendant volunteered “something to the effect that .this was a 5ad deal and that he had not done
the carjacking or the robbery himself, that his younger brother had done it at his direction, and

his brother had worn a hood or a mask." (Tr. of Jury Trial held Sept. 20-21, 1993 at 152).
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Moreover, the interests of judicial econtomy strongly favor a con;biﬁed t.ria'l oﬁ the three
counts, because much of the same evidence relating to the carjacking would have héd o be
introduced in each of the separate trials. Accordiﬁgly, the Court concludes that no undue
prejudice resulted from the failure to sever the counts for trial.

| Because the Court has found that defense counsel did not err in failing to move for

severance of count three, it follows that counsel’s failure to raise this issue on appeal was not
PP

ineffective assistance.  United States v. Coo_k, 45 F 3d 388, 393 (10th Cir.1995).
CONCLUSION
Defendant has failed to establish that his counsel's performanéc was deficient and that the

deficient performance was prejudicial. Strickland v. Washington, 466 U.S. 668, 687. Therefore, his

claim of ineffective assistance of counsel is without merit.
ACCORDINGLY, IT IS H_EREBY ORDERED that:

1. Defendant’s motion for summ.a.lry judgmént (#61) is denied.

2. Defendant’s motion for leave to proceed in forma pauperis (#62) is denied as
moot.
3. Defendant’s motion to vacate, correct or set aside sentence pursuant to 28 U.S.C.

§ 2255 (#52) is denied.

SO ORDERED THIS _ F “aay of \/WZ« o, 1998.

j@( " Mﬂzm/w

THOMAS R. BRETT, Senior Judge
UNITED STATES DISTRICT COURT
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—~ ~ UNITED STATES DISTRICT COURT
- ~ Northern District of Oklahoma

ENTERED ON DOCKET
UNITED STATES OF AMERICA '

oate __J10-7F

V. Case Number 97-CR-147-002-K v
JOHN ALLEN MARQUIESS  FILEDL
Defendant. o ' ' '

W10 e ¢
JUDGMENT IN A CRIMINAL CASE

i il Lombardi, Clers
{For Offenses Committed On or After November 1, 1987) %hé o Ao AGURT

The defendant, JOHN ALLEN MARQUIESS, was represented by Michael A. Abel.

The defendant pleaded guilty to Count 1 of the Indictment, March 16, 1988. Accordingly, the
defendant is adjudged guilty of such count, involving the following offense:

Data Offense Count
Title & Section Nature of Offensa : _ Concluded Numbaer{s)
18 USC 371 Conspiracy to Transport Stolen Goods 4/12/97 1

As pronounced on July 9, 1998, the defendant is sentenced as provided in pages 2 through 5 of this
Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984.

It is ordered that the defendant shall pay to the United States a special assessment of $ 100, for
Count 1 of the Indictment, which shall be due immediately.

It is further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid.

Signed this the !? day oi 2% , 1998,

he Honorahbi®¥ Terry C. Kern, Chief
United States District Judge

£ efendant’s SSN: 443-70-1205
Defendant’'s Date of Birth: 2/26/64
Defendant’s resudence and mailing address: 9531 S. 96th E. Avenue, Tulsa OK 74133

s
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Judgment--Page 2 of &
£ efendant: JOHN ALLEN MARQUIESS

Case Number: 97-CR-147-002-K
IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be
imprisoned for a term of 9 maonths,

The Court makes the following recommendations to the Bureau of Prisons: that the defendant be
placed in a facility as close to Tulsa, Qklahoma as possible.

The defendant shall surrender for service of sentence at the institution designated by the Bureau of
Prisons before 12:00 noon on August 7, 1998.

~
RETURN .
| have executed this Judgment as follows: _ T - -
Defendant delivered on to
at , with a certified copy of this Judgment.
United States Marshal
By

Deputy Marshal
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Judgment--Page 3 of 5
Defendant: JOHN ALLEN MARQUIESS

" “ase Number: 97-CR-147-002K
SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised release for a term of three (3)
years. '

While on supervised release, the defehdant shall not commit another federal, state, or local crime;
shall not illegally possess a cantrolled substance; shall comply with the standard conditions that have been
adopted by this court (set forth below}; and shall comply with the following additionai conditions:

1. The defendant shall report in person to the Probation Office in tha district to which tha 'defendant is raleased as scon as
possible, but in no event, |atar than 72 hours of release from the custedy of the Bureau of Prisons,
2. - If this judgment imposes a fine, special assessment, costs, or restitution obligation, it shall be a conditian of supervised release

that the defendant pay any such fine, assessments, costs, and restitution that remain unpaid at the commencement of the
term of supervised release.

3. The defendant shall not own or possess a firearm, destructive davice, or other dangerous weapon.

4. The defendant shall successfully participate in a program of testing and treatmaent (to include inpatient} for drug and alcohol
abuse, as directad by the Probation Officer, until such time as released from the program by the Probation Officer,

5. The defendant shall participate as directed in a program of mental health treatment (to include inpatient) at the discretion of

the U.S. Probation Officer, until such time as the defendant is released from the program by the Probation Office. Further,
the defendant shall be required to contribute to the cost of services for such treatment, not to exceed an amount determined
to be reasonable by the Probation Officer, based on the ability to pay or availability of third-perty payment.

-B. The defendant shall submit to a search conducted by a United States Probation Officer of his person, residence, vehicle, office
and/or business at a reasonable time and in a reasonabla manner, based upon reasonable suspicion of contraband or evidence
P of a violation of a condition of release. Failure to submit to & search may be grounds for revocation. The defendant shall not

£ 1 reside at any location without having first advised other residents thai the premises may be subject to searches pursuant to

" this condition. Additionally, the defendant shal! obtain written verification from other residents that said residants

acknowledge the existence of this condition and that their failure to cocperate could result in revooation. This
acknowledgemnent shall be provided to the U. S. Probation Office immediately upon taking residency.

STANDARD CONDITIONS OF SUPERVISION

While the defendant is on supervised release pursuant to this judgment, the defendant shall not commit another federal, state,
or lacal crime. In addition:

11 The defandant shall not leave the judicial district without the permigsion of the court or probation officar.
21 The defendant shall report to the probation officer as directed by the court or probation officer and shall submit a truthful and
complete wrirtan repart within thae first five days of each month.

3} The defendant shall answer truthfully all inquiries by the probation officer and follow the instructions of the probation officer,

4) The defendant shall support his or her dependents and meet other family responsibilities.

§) The defendant shall work regularly at a lawful occupation unless excused by the probation officer for schooling. training, or other
acceptable reasons.

6} The defendant shall notify the probation officer within seventy-two hours of any change in residence or smpioyment.

7) Tha defendant shall refrain from excessive use of alcohol and shail not purchase, possess, use, distribute or administer any
"narcotic or other controlled substance, or any paraphe'naha related to such substances, except as prescribed by a physician. .

8) The dafandant shall not freguent places where controlied substances are itlegally sold, used, distributed, or administered.

9) The defendant shall not associate with any persons engaged in criminal activity, and shall not associate with any person convicted
of a felony unless granted permission to do so by the probation officer. '

10} The defendant shall parmit a probation officer 1o visit him or her at any tima at home or elsawhere and shall permit confiscation
of any contraband observed in plain view by the probation officer.

11) The defendant shall notify the probauon officer within seventy-two hours of being arrosted or questioned by a law enforcement
officer.

r—«_ﬁzw The defendant shall not enter into any agreement to act as an anformer ora speclal agent of a Iaw enfarcemsant agancv without
"% tha parmission of the court.

13} As directed by the probation officar, the defendant shall notlfv third parties of risks that may be occasioned by the defendant’s
eriminal record or personal history or characteristics, and shall permit the probation officer 10 make such notifications and fo
confirm the defendant’s compliance with such notification requirement,

14) The defendant shall submit to urinalysis testing as diractad by the U. 5. Probation Office.
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Jefendant: JOHN ALLEN MARQUIESS '
Case Number: 97-CR-147-002-K

FINE

The Court has determined that the defendant does not have the ability to pay interest, and it is
accordingly ordered that the interest requirement is waived.

The defendant shall pay a fine of § 1,500, as to Count 1. This fine shall be paid in full immediately.
Any amount not paid immediately shall be paid while in custody through the Bureau of Prisons’ Inmate

Financial Responsibility Program. Upon release from custody, any unpaid balance shall be paid during the
term of supervised release.

If the fine is not paid, the court may sentence the defendant to any sentence which might have been
originally imposed. See 18 U.S.C. § 3614,
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L 3 S Judgment--Page 5 of 5
Jefendant: JOHN ALLEN MARQUIESS

Case Number: 97-CR-147-002-K

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report.

Guideline Range Determined by the Court:

Total Offense Level: 6

Criminal History Category: ' A

Imprisonment Range: 9 months to 15 months
Supervised Release Range: 2 to 3 years

Fine Range: $ 50C to $ 5,000
Restitution: ' $ nfa

The sentence is within the guideline range, that range does not exceed 24 months, and the court
finds no reason to depart from the sentence called for by application of the guidelines.

~
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~ UNITED STATES DISTRICT COURT
o o Northern District of Oklahoma ~ ENTERED ON DOCKET
UNITED STATES OF AMERICA I. DATE 7"/0’ ¢£
v. Case Number 97-CR-173-004-k &
PAMELSJ’\;:E:LE.FORMAN P ILED
JUDGMENT IN A CRIMINAL CASE 1o O

{For Offenses Committed On or After November 1, 1987) pyi Lombardi. Clerk
1.5, DISTRICT SOURT

The defendant, PAMELA WYCHE FORMAN, was represented by C.W. Hack.

The defendant pleaded guilty to Count 1 of the Indictment, March 17, 1998. Accordingly, the
defendant is adjudged guilty of such count, involving the following offense:

Dare Offense Count
Title & Sectien Nature of Offense Concluded Numberi{s)
18 USC 371 Conspiracy to Travel interstate to 6/1/97 1

£ . AdinRacketeering Enterprise

As pronounced on July 7, 1998, the defendant is sentenced as provided in pages 2 through 3 of this
Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984,

It is ordered that the defendant shall pay to the United States a special assessment of § 100, for
Count 1 of the Indictment, which shall be due immediately.

It is further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid.

Signed this the E day of %% , 1988.
%I

The Honorable Terry C. Kern, Chief
United States District Judge

£ Mefendant’s SSN: 440-54-2565
Defendant’s Date of Birth: 12/27/51
Defendant’s residence and mailing address: Tulsa County Jail, 500 S. Denver, Tulsa OK 74103
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Judgment--Page 2 of 3

efendant PAMELA WYCHE FORMAN
<ase Number: 97-CR- 173-004-K

PROBATION
The defendant is hereby placed on probation fqr a term of 48 months.

While on probation, the defendant shall not commit another federal, state, or local crime; shail not

lllegally possess a controlled substance; shall comply with the standard conditions that have been adopted
by this court {set forth below); and shall comply with the following additional conditions:

1,

2.

5

If this judgment imposes a fine, special assessment, costs or restitution obligation, it shall be a
condition of probation that the defendant pay any such fine, assessment, costs and restitution,
The defendant shall not own or possess a firearm, destructive device, or other dangerous weapon,
The defendant shall successfully participate in a program of testing and treatment {to include
inpatient) for drug and alcohol abuse, as directed by the Probation Officer, until such time as released
from the program by the Probation Officer.

The defendant shall be placed on home detention to include electronic monitoring at the discretion
of the U. S. Probation Office for a pericd of five {5) months, to commence within 72 hours of
sentencing date, During this time, the defendant shall remain at place of residence except for
employment and other activities approved in advance by the probation office. The defendant shali
maintain a telephone at place of residence without any special services, modems, answering
machines, or cordless telephones for the above period. The defendant shall wear an electronic device
and shall observe the rules spec:fled by the Probation Qffice. The entlre cost of this program shall
be paid by the Probation Office.

The defendant shall perform 50 hours of community service.

STANDARD CONDITIONS OF PROBATION

While the defendant is on probation pursuant to this judgment, the defendant shall not commit another federal, state or local

crime. In addition:

1)
2)

3
4}
5)

6)
7

8
9}

10)
11]
12)

¥

14}

The defendant shall not leave the judicial district without the permission of tha court ar probation officer.

The defendant shall report to the probation officer as directed by the court or probatlon officer and shall submlt a truthful and
complete written report within the first five days of each month.

The defendant shall answer truthfully all inquiries by the probation officer and follow the mstructlons of the probation officer.
Tha defendant shall support his or her dependents and meet other family responsibilities.

The defendant shall work regularly at a lawful occupation unless excused by the probation officer for schoeling, training, or othar
scceptable reasons. '

The defendant shall notify the probation officer within seventy-two hours of any change in residence or employment.

The defendant shall refrain from excessive use of aicohol and shall not purchase, possess, use, distribute or administer any
marcotic or othar controtled substance, or any paraphernalia related to such substances, sxcept as prescribed by a physician.
The defendant shall not frequent placas whera controiled substances are illegally sold, used, distributed, or administered.

The defendant shall not associate with any persons engagad in criminal activity, and shall not associate with any person convictad
of a felony unless granted permission to do so by the probation officer,

The defendant shall permit & probation officer to visit him or her at any tima at home or elsewhere and shall permit confiscation
of any contraband observed in plain view by the probation officer.

The defendant shall notify the probation officer within seventy-two hours of being arrested or questioned by a law enforcement
officer. ' '
The defendant shell not enter into any agreemant to act as an informer or a special agant of a law enforcement agency without
the permissian of the court. )

As dirested by the prabation officer, the defandant shall notify third parties of risks that may be occasioned by the defandant’s
criminal recard or personal history or characteristics, and shall permit the probation officer to make such netifications and to
sonfirm the defendant’s compliance with such notification requirement.

The defendant shall submit 10 urinalysis testing as directed by the U. S. Probation Office.
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§ efendant: PAMELA WYCHE FORMAN '
Case Number: 97-CR-173-004-K

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report.

Guideline Range Determined by the Court:

-~ Total Offense Levsl: 10
Criminal History Category: {]]
Imprisonment Range: 10 months to 16 months
Supervised Release Range: 2 to 3 years
Fine Range: $ 2,000 to ¢ 20,000
Restitution: $ n/a

The fine is waived or is below the guideline range because of the defendant’s inability to pay.

The sentence departs from the guideline range for the following reasonis): upon motion of the
government, as a result of the defendant’s substantial assistance.
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UNITED STATES DlSTRICT COURT
"Northern District of Oklahoma

UNITED STATES OF AMERICA

v, Case Number 98-CR-034-001-H /

DANNY EUGENE VAUGHN

Defendant. JUr g 19 M
- JUDGMENT IN A CRIMINAL CASE Ughg-om i :
(For Offenses Committed On or After November 1, 1987) smfcrb%lg’g

The defendant, DANNY EUGENE V'AU.GHN, was represented by Stephen J. Knorr.

The defendant pleaded guilty to Count 1 of the Information, March 19, 1998. Accordingly, the
defendant is adjudged guilty of such count, involving the following offense:

Date Offense _ Count
Title & Section Nature of Oftense _ _— Congluded Nymber(s}
18 USC 1642 False Statement in Application of Passport 7/13/95 1

As pronounced on-June 30, 1998, the defendant is sentéticed as provided in pages 2 through 4 of
this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984,

It is ordered that the defendant shall pay to the United States a special assessment of § 50, for Count
1 of the Information, which shall be due immediately.

Itis further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments impaosed by this Judgment are fully paid.

Signed this the 77%’ day of (*72—{ /j/ , 1998,

Thé Honorable Sven Erik Holmes
United States District Judge

Fendant’s SSN: §51-72-4928

 ‘L.iendant’s Date of Birth: 1/19/51

Defendant’s residence and mailing address: 14237 Comancﬁe_ Parkway, Burson, California 95225
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f~Defendant: DANNY EUGENE VAUGHN
~ Case Number: 98-CR-034-001-H |
IMPRISONMENT
The defendant is hereby committed to the custody of the United States Bureau of Prisons to he
imprisoned for a term of 7 months, as to Count 1. Said term shall run consecutively to the defendant’s

imprisonment in Northern District of Oklahoma District Court case 88-CR-007-H and Tulsa County,
Oktahoma District Court case CRF 95-1973,

The defendant is remanded to the custody of the United States Marshal.
RETURN

1 have executed this Judgment as follows:

Defendant delivered on 1o
at _ . with a certified copy of this Judgment.

United States Marshal

By

Deputy Marshal
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Defendant: DANNY EUGENE VAUGHN
£ <ase Number: 98-CR-034-001-H

Upon release from imprisonment, the defendant shall be on supervised release for a term of three (3)
years, as to Count 1, said term to run concurrently with case 98-CR-007-H.

While on supervised release, the defendant shall not commit another federal, state, or local crime; _
shall not illegally possess a cantrolled substance; shall comply with the standard conditions that have been
adopted by this court {set forth below); and shall comply with the following additional conditions:

1. The defendant shall report in person to the Probation Office in the district to which the defendant is relessed as soon as
possible, but in no event, fater than 72 hours of release from the custody of the Bufeau of Prisons,
2. If this judgmsnt imposes a fine, special assessment, costs, or réstitution obligation, it shall be a condition of supervised release

that the defendant pay any such fine, assessments, costs, and restitution that remain unpaid at the commencemant of the
rerm of supervised release.

3. The defendant shall not own ar possess a firgarm, destructive device, or other dangerous weapon,

4, The defendant shall successfully participate in a program of testing and treatment (to include inpatient) for drug and alcohol
abuse, as directed by the Prohation Officer, until suzh time as released from the program by the Probation Officer.

5. The defendant shall participate in a program of mental health treatment {to include inpatient}, ag directed by the Probation

Officer, until such tirme as the defendant is reteased from the program by the Probation Officer. It is specifically ordered that
. -pursuant to this special condition, the defendant shall successfully complete a program of anger management. The program
is to be approved by the United States Probation Office.

6. The defendant shall submit to a search conducted by a United States Probation Officer of his person, residence, vehicle, office
and/or business at areasonable time and in a reasonable manner, based upon reasonable suspicion of contraband or evidence
of a vialation of a condition of release. Failure to submit to a search may he grounds for revocation. The defendant shatl not
reside at any location without having first advised other residents that the premises may be subject to searches pursuant to

f‘"‘"\ _ this condition. Additionally, the defendant shall obtain written verification from ather residents that said residents
: acknowledge the existence of this condition and that their failure to cooperste could result in revocation. This
acknowledgement shalf be pravided to the L. S. Probation Office immediately upon taking residency.

7. The defendant shal! abide by the "Special Financial Conditions" enumerated in Miscellanenug Order Number M-128, filed with
the Clerk of the Court on March 18, 1992, ' '

STANDARD CONDITIONS OF SUPERVISION

While the defendant is on supervised release pursuant to this judgment, the defendant shall not commit another federal, state,
or Jocal crime, In addition:

1} Tha datendant shall not leave the judicial district without the permission of the court or probation officer.

2)  The defendant shall report to the probation officer as directed by the court or probation officer and shall submit a truthful and
complete written report within the first five days of each month.

3)  The defendant shall answer truthfully all inguiries by the probation officer and follow the instructions of the probation officer,

4) The defendant shall support his or her dependents and meet other family responsibilities.

B} The defendant shall work regularly at a lawfu! occupation unless excused by the probation officer for schooling, traiming, or other
acceptable reasons. '

6} The defendant shall notify the probation officer within seventy-two hours of any change in residence or employment.

7}  The defendant shall refrain from excessive use of 'alcohol and shall not purchase, possess, use, distribute or administer any
narcotic or other controlled substance, or any paraphernalia related to such substances, except 2s prescribed by a physician,

8) The defendant shall not frequent places where controlled substances are illegally sold, used, distributed, or administered.

91 The defendant shall not associate with any persons engaged in criminal activity, and shall not associate with any person convictad

: of a fefony unless granted permission to do so by the probation officer.

10} The defendant shall permit a probation officer to visit him or her at any time at home or eisewhere and shall permit confiscation
of any contraband observed in plain view by the probation officer.

11} The defendant shall notify the probation officer within seventy-two hours of being arrestad or guestioned by a taw enforcement
officer.

12} The defendant shall not enter into any agreement 10 act as an informar or a spagial agent of a law enforcement agency without

: {'\’ . the permission of the court,

3} Asdirected by the probation officer, the defendant shall notify third parties of risks that may be occasioned by the défendant’s
criminal record or personal history or characteristics, and shall permit the probation officer to make such notifications and to
confirm the defendant’s compliance with such notification reguirament.

14} The defandant shall submit to urinalysis testing as directed by the U. S. Probation Office.
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¢ efendant: DANNY EUGENE VAUGHN
Case Number: 98-CR-034-001-H

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report.

Guideline Range Determined by the Court:

Total Offense Level: 6

Criminal History Category: i

Imprisonment Range: 1 morths to 7 months
Supervised Release Range: ' 2 to 3 years

Fine Range: $ 500 to $ 5,000
Restitution: $ nfa

The fine is waived or is below the quideline range because of the defendant’s inability to pay.

The sentence is within the guideline range, that range does not exceed 24 months, and the court
finds no reason to depart from the sentence called for by application of the guidelines.
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UNITED STATES DISTRICT COURT

oy - .. Northern District of Oklahoma

UNITED STATES OF AMERICA

V. Case Number 98-CR-007-001-H /
DANNY EUGENE VAUGHN 'z’ E
. Defendant.
| JUt 8 1998
JUDGMENT IN A CRIMINAL CASE  , Rhirtgy,,
{For Offenses Committed On or After November 1, 1987} D’STF?}crg"CC’@!#
' O

VAT
The defendant, DANNY EUGENE VAUGHN, was represented by Steph.en J. Knorr.

“The defendant pleaded guilty to Count 1 of the Indictment, March 19, 1998, Accordingly, the
defendant is adjudged guilty of such count, invclving the following offense:

Date Offense Count
Title & Section Nature of Offense Canciluded Number{s}
18 USC 922{gH1) Possession of a Firearm After 4/25/9% 1

924(a){2) Former Conviction of a Felony

As prbnounced on June 30, 1998, the defendant is sentenced 53 provided in pages 2 through 5 of
this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984,

It is ordered that the defendant shall pay to the United States a special assessment of § 50, for Count
1 of_ the Indictment, which shall be due immediately.

It is further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and speciai
assessments imposed by this Judgment are fully paid.

Signed this the fZ '/';7 day of J&}/ﬁ/ , 1998,

The Honorable Sven Erik Holmes
United States District Judge

Yefendant’s SSN: 551-72-4923
" efendant’s Date of Birth: 1/19/61 _ .
Defendant’s residence and mailing address: 14237 Comanche Parkway, Burson, California 95225
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£ Tefendant: DANNY EUGENE VAUGHN
“. Case Number: 98-CR-007-001-H

IMPRISONMENT
The defendant is hereby committed to the custody of the United States Bureau of Prisons to be
imprisoned for a term of 33 months as to Count 1. The Court notes for the record that this sentence is not
a departure from the Court determined sentence of 44 months, but provides an adjustment for approximately
11 months served in state custedy under Tulsa, County, Oklahoma Case Number CRFF 95-1973, that will
not be credited toward this federal sentence. The term of custody shall run concurrently with Tulsa County
case CRF 95-1973. ' '

The Court makes the following recommendations to the Bureau of Prisons: that the Bureau of Prisons
designate the Oklahoma Department of Corrections to be the place of the service of this sentence.

The defendant is remanded to the custody of the United States Marshal.

RETURN

| have executed this Judgment as fallows:

Defendant delivered on | to
at _ , with a certified copy of this Judgment.

" United States Marshal

By

Deputy Marshal
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Defendant: DANNY EUGENE VAUGHN
¢ ase Number: 98-CR-007-001-H

" SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised release for a term of three (3}

years, as to Count 1, said term to run concurrently with the term of supervised release imposed in Case 98-
CR-034-001-H.

While on supervised release, the defendant shall not commit another federal, state, or local crime;

shall not illegally possess a controlled substance; shall comply with the standard conditions that have been
adopted by this court {set forth below}; and shall comply with the following additional conditions:

1.

2.

The defendant shall report in person to the Prohation Office in the district to which the defendant is released as soon as
possibie, but in no event, later than 72 hours of release from the custody of the Bureay of Prisons.

If this judgment imposes a fine, special assessment, costs, or restitution obligation, it shall be a condition of supervised release
that the defendant pay any such fine, assessments, costs, and restitution that remain unpaid at the commencement of the
term of supervised release.

The defendant shall not own or passess a firearm, destructive device, or other dangetrous weapon.

The defendant shall successfully participate in a pragram of testing and treatment {to include inpatient} for drug and alcohol
abuse, as directed by the Prohation Officer, until such time as released from the program by the Probation Qfficer.

The defendant shall participate in a program of mental health treatment {to include inpatient], as directed by the Probation
Officer, until such time as the defendant is released from the pragram by the Probation QOfficer. It is specifically ordered that
pursuant te this special condition, the defendant shall successfully complete a program of anger management. The program
is to be approved by the United States Probation Office.

The defendant shall submit to a search conducted by a United States Probation Officer of his person, rasidence, vehicle, office
and/for business at a reasonable time and in a reasonab!e manner, based upon reasonable suspicion of contraband or evidence
of a violation of a condition of release. Failure to submit to a search may be grounds for revacation. The dafendant shall not
reside at any locatton without having first advised cther residents that the premises may be subject to searches pursuant to
this condition. ~Additionally, the defendant shall obtain written verification from other residents that said residents
acknowledge the existence of this condition and that their failure to coopérate could result in revocation. This
acknowledgement shall be provided to the U. S, Probation Office 1mmed1ately upon taking residency.

The defendant shall abide by the "Special Financial Conditions” enumerated in Miscellaneous Order Numbar M-128, fifed with
the Clerk of the Court on March 18, 1992, ’ '

STANDARD CONDITIONS OF SUPERVISION

While the defendant is on supervised refease pursuant to this judgment, the defendant shali not commit anathar federal, state,

or local crime. n addition:

1)
2)

31
4}
5}

6
7

8}
9}

10}
11

Y
|

14

. _,3 ):

The defendant shall not leave the judictal district without the permission of the court or prebation officer.

The defendant shall report 1o the prohation officer as directed by the court or probation officer and shafl submit a truthful and
complete written report within the first five days of each month,

The defendant shall answer truthfully all inquiries by the probation officer and follow the mstructlons of the probatlon officer.
The defendant shall support his or her dependents and meet other family responsibilities.

The defendant shall work regularly at a {awful occupation unless excused by the probation officer for schoofing, training, or other
acceptable reasons. '

The defendant shall notify the probation officer within seventy-two hours of any change in residence or employment.

The defendant shall refrain from excessive use of alcohol and shall not purchase, possess, use, distribute or administer any
narcotlic or other controlled substance, or any paraphernalla related to such substances, except as prescribed by a physician.
The defendant shall not frequent places whers controtied substances are iflegally sofd, used, distributed, or administered.

The defendant shall not associats with any persons engaged in criminal activity, and shall not associate with any person convicted
of a felony unless granted permission to do s by the probation officer.

The defendant shall permit a prebation officer to visit him or her at any time at home or elsewhere and shall permit confiscation
of any contraband observed in plain view by the probzation officer.

The defendant shall notify the probation officer within seventy-two haurs of being arrested or questioned by a law enforcement
officer.

The defendant shall not enter into any. agreement to act as an infermer or a speclal agent of a taw enforcement agency without
the permission of the court.

As directed by the prebation officer, the dafendant shall notify third parties of risks that may be occasioned by the defendant’s
criminal record or personal history or characteristics, and shall permit the probation officer to make such notifications and to
confirm the defendant’s complianca with such notification requirement.

The defendant shall submit to urinalysis testing as directed by the U. $. Probation Office.
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£ Defendant: DANNY EUGENE VAUGHN
© Case Number: 98-CR-067-001-H =

RESTITUTION AND FORFEITURE

RESTITUTION |

‘The defendant shall make restitution in the total amount of $4,567.10. Interest agcrual on restitution
is waived by the Court.

The defendant shall make restitution to the following persons in the following amounts:

Name of Payee Amount_of Restitution

Oklahoma Petroleum Worker's Compensation Association $4,092.10
c/o Claims and Risks
Claim Number 5407
PO Box 21450
Oklahoma City OK 73156
Attn: Vern Stoneclpher

(f-\imlte Nichols o ' $475
15 East 16th Street '
Tulsa OK 74119

Payments of restitution are to be made to the Clerk of the Court for the Northern District of Oklahoma
for transfer to the payee(s).

Restitution shall be paid in full immediately, Any amount not paid immediately shall be paid while
in custody through the Bureau of Prisons’ Inmate Financial Responsibility Program. Upon release from
custody, any unpaid balance shall be paid as a condition of supervised release.

If a victim has received compensation from insurance or any other source with respect to a loss, any
restitution ordered shall be paid to the person whao is a victim before any restitution is paid to any such
provider of compensation.

Any payment shall be divided proportionately among the payees named unless otherwise specified here.
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sfen?™ ;. DANNY EUGENE VAUGHN

ase Nu.aber: 98-CR-007-001-H

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report.

sideline Range Determined by the Court:

ital Offense Level: 21

iminal History Category: i

wprisonment Range: 41 months to 51 months
ipervised Release Range: 2 to0 3 years

n1e Range: $ 7,500. to $ 75,000
sstitution: $4,567.10

The fine is waived or is below the guideline range because of the defendant’s inability to pay.

_ The sentence is within the guideline range, that range does not exceed 24 months, and the Court
wds no reason to depart from the sentence called for by application of the guidelines.

a

L3S




N THEUNITED STATES DISTRICT COURT
-~ FOR THE NORTHERN DISTRICT OF OKLAHOMA g 1 LE

D

. ';/h
UNITED STATES OF AMERICA, ) Jup 11988
)
Plaintiff, ; Pht/n_z?éprgaéde,u 3}%’{5
v, ) Case No. 83-CR-132-E -
) (97-C-121-E)
JESSE JONES, )
) T
Defendant. ) ENTERED ON DOCKE

DATE -4 “71

ORDER

Now before the Court is the Defendant Jesse Jones’ Motion to Vacate, Correct, or Set Aside
Sentence Pursuant to 28 U.S.C. §2255 (Docket # 287).

Jones was convicted by jury on March 23, 1984 of Counts One (conspiracy to possess cocaine

with intent to distribute in violation 21 U.S.C. §§841(a)(1) and 846), Two (attempt to possess

2725 )

* Gocaine in violation of 21 U.S.C. §846), five (carrying a firearm during the commission of a felony

in violation of 18 1J.S.C. §924(c)), Six, Seven and Eight (receipt of a firearm by a convicted felon in

violation of 18 U.5.C. §922(h)), Nine (possession of a ﬁréé.rm by a convicted felon in viclation of

18 U.8.C. §922(h)) , and Ten {continuing criminal enterprise in violation of 21 U.S.C. §848) of a
Second Superseding Indictment. The conviction on Count One was vacated as a result of the
conviction on Count Ten. Defendant was sentenced to ten years each on Counté Two and Five to
run consecutively; five years each on Counts Six, Seven and Eight, to run consecutively; two years
on Count Nipe to run concurrently with the sentence imposed in Counts two, Five, Six, Seven and
Eight; and fifty years on Count Te;n to_ﬁ_m _concurréntly thh the s.entence impqsed in Counts Two,

Five, Six, Seven, Eight and Nine.  Jones appealed his conviction, arguing 1) that the Court erred




in dismissing one of his attorneys on the first day of trial; 2) that the Court etred in denying his the

nght to proceed pro se on the day testimony was to begin; 3) that the Court erred in féiling"t'd grant R

him a psychiatric evaluation to determine his competency; and 4) that the search warrant was obtained
without probable cause and based on dishonest representations by the affiant. Jones® conviction was
affirmed by Order and Judgment dated October 10, 1986. Jones also filed a Motion to Correct Illegal
Sentence on May 24, 1989, but withdrew that Motion before it could be considered on its merits.

. Now, in lus §2255 Motion, Jones argues that he recei\.red ineffective assistance of counsel at
trial in that 1) his counsel team failed to conduct a proper pretrial investigation; 2) his counsel team

failed to charge the government with outrageous conduct; 3) his counsel team failed o object to the

. government’s failure to present witness_ Roy Lee Dunn at trial; and 4) his counsel team was disloyal

and attempted to separate him f'fom another prisoner who had been helping him with his defense.
Ipn_es also argues the}t he received meffective as_sistange qf counsel on appeal in that 1) his appella_te
counsel failed to challenge the conviction on continuing criminal entefprise; 2) his appellate counsel
failed to challenge the court’s modification of the indictment to allow the jury to consider an
uncharged offense in determining whether there was a “continuing series of violations;” and 3) his
appellate co_urisel failed to challerige the adniission of evidence of other crimes, 'wrohgs Or acts.

In defense of the fact that the errors raised in his §2255 motion wére not raised on appeal,
Jones premises each of his errors on ineffective assistance of trial or appellate counsel. Ineffective
assistance of counsel claixﬁs mﬁst be viewéd under the Stn'ckland.test: 1} whether defendant's
attorney's performance was not reasonably effective and 2) whetﬁer defendant's defense was
prejudiced thereby. Strickland v Wagshington, 466 U.S. 668, 693, 104 S.Ct. 2052, 80 L.Ed.Zd 674

(1984). A defendant can establish the first prong by showing that counsel performed below the level

2




_expected from a reasonably competent attorney In criminal cases. Smgk_l,ag_d 466 U.S. at 687-88.
To establish the second prong, a defendant must show that this deﬁoient performance prejudlced the K
defense, to the extent that “there is a reasonable probability that, but for counsel’s unprofessional
errors, the result of the proceeding would have been different. A reasonable probability is a
probability sufficient to undermine confidence in the outcome.” 1d, at 694. See also Lockhart v
Eretwell, 506 U.S. 364, 369-70 (1993).

Further, the Court must presume that counsel's performance was reasonably effective, "the

burden rests on the accused to demonstrate a constitutional viclation.* LS. v Cronic, 104 S.Ct.

2039, 2046 (1984). Under the Strickland rule the presumption of effective representation is a strong
one. Indeed, “[jludicial scrutiny of counsel's performance must be highly deferential " Strickland,
104 8.Ct. at 2065. The Court must “presume that the challenged action might be considered sound
- tnal strategy ”? Hatch v, State of leahgma 58 F 3rd 1447 1459 (IOth C1r 1995) Ajthough the
.,Smglglgmi test was formulated in the context of evaluatmg a clalm of ineffective assistance of trial
counsel, the same test is applied in assessing the ineffectiveness of appellate counsel. United States
v._Cook, 45 F.3d 388, 392 (10th Cir. 1995).
I. Veracity of Affidavit Underlying Search Warrant

The first three of Jones’ allegations of error are related and all center around his allegations
that the Affidavit by which tﬁe search warrant in this case was proézired was either intentionally false
or made with reckless disregard for the truth. An ékéminétioh of the first allegation of error alone
reveals the need for a hearing on this issue. Jones argues that his counsel should have performed an
investigation that would have inclﬁded an interview of the confidential informant, Roy Lee Dunn,

prior to trial. Jones argues that the prejudice from this failure to investigate comes from the




| .testi.l.‘nony of Roy Lge Dunn atan IRS heanng on February 4, 1989, At the IRS hg:aring, Dunn gave
 qestimony which calls into doubt statements made in the affidavit by Special Agent Ronald Bell,
Dunn testified at the IRS hearing that he knew Glenn Chism, a special agent for the Drug
Enforcement Agency, but did not know Gerald Isaacs, a Tulsa Police Officer, or Ronald Bell, a
special agent for the federal bureau of Investigation. Dunn testified that he did not accompany Jones
to the bank for the purpose of withdrawing a large amount of cash, that he did not have any
knowledge that Jones hés purchased a large amount of cocaine, that he had only been in Jones
residence twice, had rema.ined. in the living room, and had never s.een anything of an illegal nature in
the residence. Moreover, Dunn testified that he had not intentionally given any false statements to
any government agent.

The standard for a hearing on the veracity of an affidavit underlying a search warrant is set

forth in Franks v._Delaware, 438 U.S. 154, 171, 98 8.Ct. 2674, 2685 (1978):

There is, of course, a presumption of validity with respect to the affidavit supporting
the search warrant. To mandate an evidentiary hearing, the challenger’s attack must
be more than conclusory and must be supported by more than a mere desire to cross-
exanune. There must be allegations of deliberate falsehood or of reckless disregard
for the truth, and those allegations must be accompanied by an offer of proof. They
should point out specifically the portion of the warrant affidavit that is claimed to be
false; and they should be accompanied by a statement of supporting reasons.
Affidavits or sworn or otherwise reliable statements of witnesses should be furnished,
or their absence satisfactorily explained. Allegations of negligence or innocent
mistake are insufficient. The deliberate falsity or reckless disregard whose
impeachment is permitted today is only that of the affiant, not of any nongovernmental
informant.

The Court finds that this standard is met, and a hearing is required under Franks. The focus
of the Jones’ burden, and therefore of the hearing, must be on the veracity of Bell, Chism, or Isaacs,

and not on the veracity of Dunn.




IL Confict of Tnterest
Jenee’ fourtﬁ eliegaﬁen of errer 1s the.f his eounsel demonstrated .a conﬂiet of intefest when
they attempted to get the court’s help in separating Jones from.another prisoner, Randy Ziegler, who
had been “assisting” Jones in the preparation of his defense. Jones also argues, in his supplemental
brief, that his eouneel on appeal was ineffective in not faising this issue. In order to prevail on this
claim, Jones must demenstfate that an actual conflict of interest adversely affected his lawyer’s
performance. Cuyler v, Su.lljm, 446 U.S. 335, 348 (1980). If an actual conflict is demonstrated,
Jones, however, need not show prejudice in order to obtain relief. Id, at 349-50. Movant meets his
burden here if he shows that “a specific and seemingly velid or genuine alternative strategy was
available to defense counsel, but it was inherently in conflict with his duties to others or to his own
personal interests.” United States v. Migliaccio, 34 F.3d 1517 (10th Cir. 1994)(quoting United States
v. Bowyie,_ 892 F. 2d 1494, 1500 (10th .Cir. .1990).). From this test, the Court ﬁnds that an actual
conflict did not exist in this situetion. _Jopes simply does not identify any specific, seemingly valid
defense strategy that was abandoned because of his counsel’s own personal interest.
1. Sufficiency of Evidence on CCE
Jones argues here that the evidence is not sufficient to satisfy the “organizer, supervisor, or
manager” requirement of a Continuing Criminal Entefprise. He argues that the government’s
evidence demonstrates, at best, that he fronted drugs to numerous persons, but that this buyer/seller
relationship is insuﬁicient.to satisfy the requirement that organized, supervised, or managed 5 or more
persons, In order to establish a continuing criminal enterprise under 21 U.S.C. §848, the government
must prove: 1) a continuing series of violations of the Controiled Substances Acts of 1970, 21 U.S.C.

§301 et seq.; 2) that the violations were undertaken in concert with five or more other persons with




respect to whom the accused acted as organizer, supervisor, or manager; and 3) from which the

accu..séd.obt'éiﬁéd .substan'tial inéome of resbuféés. Ur.li.z.ed. Sfa{és v Di.c.:ke}:, 736 F,Ed 751 (]984)... |

Jones argues that the evidence, at biest, supports a buyer/seller relationship, but does not
establish that he was an “organizer, supervisor, or manager.” Jones also argues that Darlene Byrd
cannot be considered as one of the five required people bécause she was acquitted. The Court agrees.
that Byrd cannoi be constdered as one of the five persoﬁs. The Court, ﬁowever, ﬁ__nds, with é. review
of the entire trial transcript that, when considering all inferences in the light most favorable to the
government, a rational trier of fact could have found the essential elements of the crime beyond a
reasonable doubt. United States v, Smith, 24 F.3d 1230 (10th Cir. 1994).

IV. Modification of the Indictment

Jones also argues that the Court impermissibly modified the indictment in its instructions, and
that cqgns_e_l on appeal was inefﬁciént insofar as he failed to r_ajée this issue on appeal. Jones actual
complaint is that the indictment does not set forth a written stat.ement of ihe essential facts
comstituting Count 10. A review of the Count 10 of the indictment reveals that it complies with
Fed R.Crim.P.7(¢c), and a review of the entire record reveals that Jones had sufficient notice of the

allegations and was able to frame an adequate defense. See United States v. Rivera, 837 F.2d 906,

920 (10th Cir. 1988). Certainly, the prejudice prong of the Strickland test is not satisfied in this
instance.
V. Evidence of other Crimes, Wrongs, or Acts
Lastly, Jones argues that his appellate counsel was ineffective because he failed to challenge
the Court’s admission of certain evidence. Jones argues that the following matters were improperly

admitted into evidence in violation of F. R E. 404(b): 1) Christopher Ray Grant’s testimony that Jones

6




threatened to kil Grant and harm his family if he testified; 2) a tape recorded conversation between

Jones and Roy Lee Dunn; 3) a prior conviction to establish that he was a felon in possession of a ~

firearm; 4) telephone records used during Odell Braggs’ testimony; and ) Michael Houston’s
testimony. However, a review of the entire record reveals that each of these matters was admitted
into evidence for a specific admissible purpose, and not simply as evidence of another crime. Grant’s
testimony showed a consciousness of guilt, the tape recording. was used for impeachment, the prior
conviction was an element of one of the charges against Jones, and the telephone records and
téstimony of Michael Ho.uston.established communications é.nd relationships that were part of the
crimes with which Jones was charged. Because there was no érror in admitting this evidencé, there
is no prejudice, and né cumulative errof.

The Court finds that Jones has raised issues sufficient to justify a hearing on the
veracity of the statements in the affidavit underlying the search warrant. A hearing, on this
issue only, is for%thegz_z gﬁy of July, at%'3/. In all other respects, Jones’ Motion Under
28. U.S.C. §2255 to Vacate, Set Aside, or Correct Sentence by A Person in Federal Custody

{Docket #281) is denied.
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IT IS SO ORDERED THIS /2 ‘DAY OF mﬁf 1998,

Wf{m

S O. ELLISON, SENIOR JUDGE
NITED STATES DISTRICT COURT




£ . INTHEUNITED STATES DISTRICT COURT -
FOR THE NORTHERN DISTRICT OF OKLAHOMA ~ JUL g 995 {1
. Phi} Lombaps:
UNITED STATES OF AMERICA, 3 us: ke, Sler
> T
Plaintiff, ) ;
)
Vs, ) Case No. 83-CR-132-
_ 5 ) (97-C-121-E)
 JESSE JONES, ) '
)
Defendant. ) ENTERED ON DOCKET
oaTE - L 78
JUDGMENT

This matter came before the Court upon the Motion Pursuant to 28 U.S.C. §2255 to Vacate,
Set Aside, or Correct Sentence by a Person in Federal 'C'ustody (Docket #287) of the Defendant,
P  Jesse I ones. The Court duly con51dered the i 1ssues and rendered a decmlon herem _ o
o B IT IS THEREFORE ORDERED ADJUDGED AND DECREED that judgment is hereby '

entered for Plaintiff and aga.mst Defendant on all issues except that of the requested ranks hearing.

A hearing is set for 7J/ Mtﬁ(&.gf, the 2 7 Day of W%f Lat B0 g

. 7 _ .
IT IS SO ORDERED THIS / g—- DAY OF JUNE, 1998.

O. ELLISON, SENIOR JUDGE
ED STATES DISTRICT COURT




